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Kim Holt

From: Pleming, Rebecca <Rebecca.Pleming@allens.com.au>
Sent: Tuesday, 16 October 2018 12:50 PM
To: Kim Holt
Cc: Rourke, Felicity; Philip Drew
Subject: FW: heritage evidence for Pymble Bunnings
Attachments: Decision of Sheahan J.pdf; Decision of Brown C (No 2).pdf; Decision of Commissioner Brown (No. 

1).pdf

Importance: High

Email 1 of 4 
  
Dear Kim 
  
Further to your email below to Phil Drew of Bunnings, please see attached the following documents: 

1. Decision of Commissioner Brown dated 20 July 2016; 
2. Decision of Commissioner Brown dated 16 May 2017; 
3. Decision of Justice Sheahan dated 28 February 2018; 
4. Individual Expert Report of Brian McDonald dated 2 March 2016; 
5. Joint Report of Heritage Experts dated 10 March 2016; and 
6. Joint Report of Heritage Experts dated 22 March 2017. 

  
Given the size of the documents, we will send these to you under cover of 4 separate emails. 
  
The Applicant will also shortly provide to the Panel Secretariat a response to Council's Assessment Report. 
  
Please let me know if the Panel would be assisted by any further documents. 
  
Regards 
  
  
Rebecca Pleming 
Senior Associate, Allens 
DL +61 2 9230 5246  M +61 405 856 698  www.allens.com.au
  

 
 

Follow Allens 
   

  

  
  

From: Philip Drew [mailto:PDrew@bunnings.com.au]  
Sent: Tuesday, 16 October 2018 12:08 PM 
To: Pleming, Rebecca; Rourke, Felicity 
Subject: FW: heritage evidence for Pymble Bunnings 
Importance: High 
  
Hi Rebecca 
  
Can you note and action the below with urgency please. 
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Thanks 
  
Phil 
  

From: Kim Holt <kim.holt@planning.nsw.gov.au>  
Sent: Tuesday, 16 October 2018 12:04 PM 
To: Philip Drew <PDrew@bunnings.com.au> 
Subject: FW: heritage evidence for Pymble Bunnings 
Importance: High 
  
Hi Phil, 
 
I’ve received a request from the Panel in regards to Bunnings Pymble. 
  
“note that the council's heritage evidence for the appeal on the previous application by Graham Brooks (which I 
understand was rejected by the Court) is enclosed to the report.  The Panel should also have the applicant's heritage 
evidence (which I understand was accepted).  The Panel should also have Graham Brown's judgment and possibly Justice 
Sheahan's judgment on the section 56 appeal.  Can you please ask the applicant to supply these.   
I note that there is no submission from the applicant, although we have one for the Tempe Bunnings.  “ 
  
Are you able to respond to the above. 
 
Regards 
 
Kim 
  
  
From: John Roseth <johnroseth@gmail.com>  
Sent: Friday, 12 October 2018 5:10 PM 
To: Peter Debnam <peterdebnam@gmail.com>; Francis Sue <suef@cityplan.com.au>; Kim Holt 
<kim.holt@planning.nsw.gov.au> 
Subject: heritage evidence for Pymble Bunnings 
  
Hi Kim, I note that the council's heritage evidence for the appeal on the previous application by Graham Brooks (which I 
understand was rejected by the Court) is enclosed to the report.  The Panel should also have the applicant's heritage 
evidence (which I understand was accepted).  The Panel should also have Graham Brown's judgment and possibly 
Justice Sheahan's judgment on the section 56 appeal.  Can you please ask the applicant to supply these.   
I note that there is no submission from the applicant, although we have one for the Tempe Bunnings.   
Regards John 
 
 
************************************************************************* 
 
Allens is an independent partnership operating in alliance with Linklaters LLP. 
 
This email is confidential and may be subject to legal or other professional privilege. It is also subject to copyright. If you 
have received it in error, confidentiality and privilege are not waived and you must not disclose or use the information 
in it. Please notify the sender by return email and delete it from your system. Any personal information in this email 
must be handled in accordance with the Privacy Act 1988 (Cth). 
 
Website: http://www.allens.com.au | Office locations: https://www.allens.com.au/offices | Partner contacts: 
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JUDGMENT 
1 COMMISSIONER: This is an appeal against the deemed refusal of 

Development Application DA0115/15 that seeks the demolition of all existing 

structures, tree removal, earthworks and retaining walls and construction of a 

four storey building and its use for the sale of hardware and building supplies. 

The proposal also includes road widening and driveway access from Ryde 

Road, signage, landscaping and the consolidation of titles at 950-950A Pacific 

Highway and 2 Bridge Street, Pymble (the site). The development is to be 

operated by Bunnings. 

2 The council maintains that the application should be refused because it 

includes: 

(1) the demolition of a heritage item, 

(2) an unsuitable design, including inadequate setbacks, the location on a 
prominent corner, inadequate communal open space and the absence 
of deep soil landscaping, and 

(3) the loss of significant vegetation. 

The site 
3 The site comprises two allotments, being 950-950A Pacific Highway, Pymble 

(Lot 1 in DP 718718) and 2 Bridge Street, Pymble (Lot B in DP 371406)(the 

site). The site has an area of 1.825 ha made up of 1.737 ha (Lot 1) and 0.088 



ha (Lot B). It is an irregularly shaped allotment on the corner of the Pacific 

Highway and Ryde Road and also has frontages to Bridge Street. 

4 A five storey commercial building (the former 3M building) is located on Lot 1 

with concrete and bitumen driveways accessing Bridge Street, along with an 

open carpark area (on the southwest boundary) and a two storey carpark (on 

the southern boundary). Lot B is a regular shaped allotment in close proximity 

to the intersection of the Pacific Highway and Bridge Street. A two storey 

commercial building and carpark are located on this lot with an access 

driveway from Bridge Street. 

5 The site has two frontages to Bridge Street, each of which provides vehicular 

access to the site. It is also burdened by an easement that benefits the 

adjoining commercial development on the east boundary of the site and the 

Roads and Maritime Services for batter protection. 

6 Development in the immediate vicinity of the site is primarily for the purpose of 

commercial uses, which are accommodated in buildings of varying size. 

Commercial development exists along both sides of Bridge Street in buildings 

of between 2 and 4 storeys in height. 

Relevant planning controls 
7 The site is within Zone B7 Business Park under Ku-ring-gai Local 

Environmental Plan 2015 (LEP 2015). The proposed development is a 

permissible use, with consent in this zone as “Hardware and building supplies”. 

The Dictionary to LEP 2015 provides the following definition: 

hardware and building supplies means a building or place the principal 
purpose of which is the sale or hire of goods or materials, such as household 
fixtures, timber, tools, paint, wallpaper, plumbing supplies and the like, that are 
used in the construction and maintenance of buildings and adjacent outdoor 
areas. 

8 Clause 2.3(2) states: 

(2)  The consent authority must have regard to the objectives for development 
in a zone when determining a development application in respect of land within 
the zone. 

9 The zone objectives are: 

• To provide a range of office and light industrial uses. 



• To encourage employment opportunities. 

• To enable other land uses that provide facilities or services to meet the day 
to day needs of workers in the area. 

10 Clause 4.3(2) provides that the “height of a building on any land is not to 

exceed the maximum height shown for the land on the Height of Buildings 

Map”. The site has a maximum height of 32.5 m on the Height of Buildings 

Map”. The proposed development satisfies this development standard with a 

height of around 23 m. 

11 Clause 4.4(2) provides that the maximum FSR for a building on any land is not 

to exceed the FSR shown for the land on the Floor Space Ratio Map. The site 

has a maximum FSR of 3.5:1 on the Floor Space Ratio Map. The proposed 

development satisfies this development standard with an FSR of 0.81:1. 

12 Clause 5.9 provides requirements for Preservation of trees or vegetation. 

13 Clause 5.10 Heritage conservation is relevant as part of the site is currently 

identified as Item 1593 in Sch 5, Pt 1 Heritage items of LEP 2015. The site 

identified in Sch 5 is Lot 1 in DP 718718 and not Lot B in DP 371406. The site 

is also in the vicinity of a heritage item (Item 1598 Substation at 982-984 

Pacific Highway Pymble) although the council took no issue with the proximity 

to this item. 

14 Clause 5.10(2)(a)(i) provides that: 

(2) Requirement for consent 

Development consent is required for any of the following: 

(a) demolishing or moving any of the following or altering the exterior of any of 
the following (including, in the case of a building, making changes to its detail, 
fabric, finish or appearance): 

(i) a heritage item, 

(ii. 

15 Clause 5.10(4) provides that: 

The consent authority must, before granting consent under this clause in 
respect of a heritage item or heritage conservation area, consider the effect of 
the proposed development on the heritage significance of the item or area 
concerned. This subclause applies regardless of whether a heritage 
management document is prepared under subclause (5) or a heritage 
conservation management plan is submitted under subclause (6). 

16 Clause 5.10(5) provides that: 

http://www.legislation.nsw.gov.au/fragview/inforce/
http://www.legislation.nsw.gov.au/fragview/inforce/
http://www.legislation.nsw.gov.au/fragview/inforce/
http://www.legislation.nsw.gov.au/fragview/inforce/


The consent authority may, before granting consent to any development: 

(a)  on land on which a heritage item is located, or 

(b)  on land that is within a heritage conservation area, or 

(c)  on land that is within the vicinity of land referred to in paragraph (a) 
or (b), 

require a heritage management document to be prepared that assesses the 
extent to which the carrying out of the proposed development would affect the 
heritage significance of the heritage item or heritage conservation area 
concerned. 

17 Ku-ring-gai Development Control Plan (the DCP) applies. Part 1 provides an 

Introduction and states that the DCP came into effect on 2 April 2015. Part 14A 

identifies the site as part of the Pymble Business Park. Relevantly pt 14A.3 

identifies building setbacks, pt 14A.4 identifies built form with the site being 

identified as a “Landmark site” and pt 14A.6 identifies heritage matters. 

Can the item be demolished? 
The weight to a draft planning instrument 

18 The former 3M building was not listed as a heritage item at the time of the 

lodgement of the development application on 8 April 2015. While LEP 2015 

came into effect on 5 March 2015, the amendment to LEP 2015 that inserted 

the former 3M building into Sch 5 of LEP 2015 occurred on 1 May 2015. There 

was no dispute that the effect of this timing is that the applications falls within 

the savings provisions in cl 1.8A of LEP 2015. Clause 1.8A states: 

1.8A Savings provision relating to development applications 

If a development application has been made before the commencement of this 
Plan in relation to land to which this Plan applies and the application has not 
been finally determined before that commencement, the application must be 
determined as if this Plan had not commenced. 

19 The decision of Pepper J in Maygood Australia Pty Ltd v Willoughby City 

Council [2013] NSWLEC 142 at [29] means that the amendment to Sch 5 is not 

irrelevant to the determination of the development application. 

20 The weight to be attributed to a draft environmental planning instrument (or the 

amendment to Sch 5, in this case) will be greater if there is a greater certainty 

that it will be adopted (Terrace Tower Holdings Pty Ltd v Sutherland Shire 

Council (2003) NSWCA 289 at par 5). Relevantly, in Terrace Tower, Spigelman 

CJ states at pars 6 and 7 that: 



6. Notwithstanding ‘certainty and imminence’, a consent authority may of 
course grant consent to a development application which does not comply with 
the draft instrument. The different kinds of planning controls would be entitled 
to different levels of consideration and of weight in this respect. 

7. Where a draft instrument seeks to preserve the character of a particular 
neighbourhood that purpose will be entitled to considerable weight in deciding 
whether or not to reject a development under the pre-existing instrument, 
which would in a substantial way undermine that objective. 

21 If the draft LEP is imminent and certain, Terrace Tower (par 7) raises the 

question of whether the proposed development will preserve the character 

anticipated by zone and whether the proposed development will undermine the 

objectives of the zone. 

22 In Blackmore Design Group Pty Ltd v North Sydney Council [2001] NSWLEC 

279, Lloyd J relevantly states: 

30. Whether one applies the test of “significant weight”, or “some weight”, or 
“considerable weight” or “due force” or “determining weight” to the later 
instrument is not, however, the end of the matter. The savings clause still has 
some work to do. The proposed development is a permissible development by 
dint of the savings clause. In giving the 2001 LEP the weight of being imminent 
and certain, that does not mean that there is no further inquiry. It is necessary 
to look at the aims and objectives of the later instrument and then see whether 
the proposed development is consistent therewith. Various expressions have 
been used to define this concept, but the approach which has been favoured 
in the Court of Appeal is to ask whether the proposal is “antipathetic” thereto 
(Coffs Harbour Environment Centre Inc v Coffs Harbour City Council (1991) 74 
LGRA 185 at 193). 

31. This approach was adopted in the cases to which I have referred. In 
Mathers v North Sydney Council Talbot J (as noted in par [22] above) 
attributed significant weight to the then draft LEP to the extent the Court ought 
to be satisfied that approving the development would not detract from its 
objectives as expressly stated or reflected in the proposed controls. 

32. In that case Talbot J refused the appeal on the ground that the proposed 
development was inconsistent with the proposed planning controls in the draft 
local environmental plan. 

33. Similarly, in Architects Haywood & Bakker v North Sydney Council after 
stating that significant weight should be placed upon the provisions of the draft 
plan, Pearlman J considered whether the proposed development accorded 
with the planning approach and objectives of the proposed controls in the draft 
local environmental plan. It was the fact that the proposed development 
ignored the planning approach adopted by the draft LEP that led Her Honour 
to refuse the application in that case. 

34. In Edward Listin Properties v North Sydney Council Talbot J said (at par 
[15]): 

Although it may not be appropriate to dwell too heavily upon the detailed 
controls implemented by the draft LEP, it is certainly important to have regard 
to the broad objectives which the draft planning instrument seeks to achieve. 



35. His Honour further stated (at par [35]): 

…If what is proposed is unsatisfactory in general terms and inconsistent, in 
particular, with the expressed future planning objectives for the area, then it 
should be rejected. 

36. In Walker v North Sydney Council Cowdroy J found that the evidence 
established that the development application was contrary to the planning 
objectives of the locality, for which reason His Honour rejected the 
development application. 

23 The questions to be answered are firstly, whether the amendment to Sch 5 is 

imminent and certain and if so, what weight should the amendment to Sch 5 be 

given in the consideration of the application. Secondly, whether the proposal 

undermines the expressed future planning objectives for the area impacted by 

the amendment to Sch 5. 

24 On the question of whether the amendment to Sch 5 is imminent and certain; it 

must be accepted that the amendment is imminent and certain given that the 

amendment has come into effect. Consequently, the amendment to Sch 5 

should be given considerable weight. Whether the proposal undermines the 

expressed future planning objectives for the site in the amendment to Sch 5 

must, in my view, be answered in the positive. Without the amendment to Sch 

5, the site would not have the protection afforded by the Heritage conservation 

provisions in cl 5.10. Even though nothing in cl 5.10 prohibits the demolition of 

a heritage, the provisions seek to conserve heritage items. The objectives in cl 

5.10(1) are: 

(a) to conserve the environmental heritage of Ku-ring-gai, 

(b) to conserve the heritage significance of heritage items and heritage 
conservation areas, including associated fabric, settings and views, 

(c) to conserve archaeological sites, 

(d) to conserve Aboriginal objects and Aboriginal places of heritage 
significance. 

25 Notwithstanding the savings provisions, I accept that that development would 

be contrary to the planning objectives in cl 5.10(1). The effect is that the 

application should be considered under the requirements in cl 5.10 of LEP 

2015. 



The heritage assessment criteria 

26 Clause 5.10(2)(a)(i) provides the opportunity to demolish a heritage item 

subject to cl 5.10(4) that requires, before granting consent, the Court must 

consider the effect of the proposed development on the heritage significance of 

the heritage item. Despite having different opinions on the heritage significance 

of the former 3M Building, the council and the applicant’s experts both rely on 

the assessment of the heritage significance of the building using the criteria in 

Assessing Heritage Significance (2001) from the NSW Heritage Office. The 

same criteria are to be used when “making decisions about whether to retain 

an item” (p 4). The criteria (with reference to local significance underlined) are: 

Criterion (a) - An item is important in the course, or pattern, of NSW’s cultural 
or natural history (State significance); OR An item is important in the course, or 
pattern, of the local area’s cultural or natural history (local significance) 
(Historical significance) 

Criterion (b) - An item has strong or special association with the life or works 
of a person, or group of persons, of importance in NSW’s cultural or natural 
history (State significance); OR An item has strong or special association with 
the life or works of a person, or group of persons, of importance in the cultural 
or natural history of the local area (local significance). (Historical association 
significance) 

Criterion (c) - An item is important in demonstrating aesthetic characteristics 
and/or a high degree of creative or technical achievement in NSW (State 
significance); OR An item is important in demonstrating aesthetic 
characteristics and/or a high degree of creative or technical achievement in the 
local area (local significance) (Aesthetic significance). 

Criterion (d) - An item has strong or special association with a particular 
community or cultural group in NSW for social, cultural or spiritual reasons 
(State significance); OR An item has strong or special association with a 
particular community or cultural group in the area for social, cultural or spiritual 
reasons (local significance)(Social significance). 

Criterion (e) - An item has potential to yield information that will contribute to 
an understanding of NSW’s cultural or natural history (State significance); OR 
An item has potential to yield information that will contribute to an 
understanding of the area’s cultural or natural history (local 
significance)(Technical/research significance) 

Criterion (f) - An item possesses uncommon, rare or endangered aspects of 
NSW’s cultural or natural history (State significance); OR An item possesses 
uncommon, rare or endangered aspects of the area’s cultural or natural history 
(local significance). (Rarity) 

Criterion (g) - An item is important in demonstrating the principal 
characteristics of a class of NSW’s – cultural or natural places; or – cultural or 
natural environments (State significance); OR An item is important in 
demonstrating the principal characteristics of a class of the area’s – cultural or 



natural places; or – cultural or natural environments (local significance). 
(Historical significance) 

The significance of the item 

27 The site is identified as Item 1593 in Sch 5 Heritage items of LEP 2015 as “3M 

Building (former)” having Local Significance. The property is described as Lot 1 

in DP 718718. The Statement of Significance (Exhibit 9) prepared by John 

Oultram (2013) states: 

The 3M Building is an interesting and locally rare example of a late Twentieth 
Century office building in the International style that was constructed c.1967 
for the 3M (Minnesota Mining and Manufacturing) Company as their Sydney 
headquarters. The building is an early example of a high rise company 
headquarters in Ku-ring-gai in an area that was zoned for residential 
development. The building was designed by architects Hanson Todd and 
Partners on the 'site of the former Pymble Gas works that was established by 
the Australian Gas Light Company in 1888. The building is intact externally but 
has been altered internally and is set in a well-landscaped site that retains 
much of the original setting of the building. The building represents the 
establishment of the 3M Company in Australia was a landmark development 
for the company reflecting their corporate strength and remained as their 
headquarters for over forty years. It is likely to have special associations for 
former employees and is a local landmark. 

28 The heritage significance of the item is set out in the report to the council on 10 

December 2013 and followed the criteria in Assessing Heritage Significance. 

The assessment stated: 

Criterion (a) Historical significance 

The 3M Building is an example of a late Twentieth Century office building that 
was constructed c.1967 for the 3M (Minnesota Mining and Manufacturing) 
Company as their Sydney headquarters. 

The building was constructed on the site of the former Pymble Gas works that 
was established by the Australian Gas Light Company in 1888. 

The building is an early example of a high-rise company headquarters in Ku-
ring-gai in an area that was zoned for residential development. 

Criterion (b) Historical association significance 

The building is strongly associated with the 3M (Minnesota Mining and 
Manufacturing) Company that was established in Two Harbors Minnesota in 
1902 and that has grown into an influential and innovative company with 
offices and plants worldwide. The building was a landmark development for 
the company reflecting their corporate strength and remained as their 
headquarters for over forty years. 

The building is associated with the architects Hanson Todd and Partners 

Criterion (c) Aesthetic significance 



The 3M Building is an example of a late Twentieth Century office building in 
the International style that forms the focus for the expansive landscaped 
grounds that were designed to complement the building. The building is a well-
known local landmark set on a prominent site at the junction of two main roads 
through the suburb The building was designed by architects Hanson Todd and 
Partners 

Criterion (d) Social significance 

The place may have special associations for a former employees and those 
associated with 3M and is a well-known landmark in the local area. 

Criterion (e) Technical/Research significance 

The site has some archaeological potential as the site of the Pymble gas works 

Criterion (f) Rarity 

The building is rare locally as being an early example of a high rise office 
building in the International style with an unusual curved design 

Criteria (g) Representativeness 

Representative significance is a good, and relatively intact, example of a five 

storey, late Twentieth Century, International style office building with 

associated landscaping 

29 This Statement of Significance and the assessment against the heritage 

assessment criteria was relied upon by the council in their resolution of 10 

December 2013 to have the site listed as a heritage item in Sch 5 of LEP 2015. 

McDonald Evidence 

30 Mr McDonald states that there are four individual experts' opinions on whether 

the former 3M building and site warrant listing as a heritage item in Sch 5 of 

LEP 2015. Two assessments support heritage listing and two do not support 

heritage listing. 

31 Mr McDonald notes that the heritage significance of the former 3M building and 

site had not been recognised by any heritage studies up to recent times. In 

recent times, heritage studies commissioned by the council to consider 

individual buildings, for which the former 3M building could have been 

nominated for assessment or that might have identified the former 3M building, 

did not include it in any nominations for heritage listing. These studies were: 

Perumal Murphy Alessi Study (2006) - Review of potential heritage items in the 

Ku-ring-gai area (restricted to review of 154 potential heritage items, which 

appear to be confined to residential examples), Ku-ring-gai Town Centres 



Heritage Review by CityPlan Heritage (May 2006) for which the study area 

stopped at the north side of Bridge Street specifically excluding Pymble 

Business Park and the then occupied 3M building and; Perumal Murphy Alessi 

Study (2011) - Review of Ku-ring-gai potential heritage items from the Post - 

War period (restricted to a review of 23 potential heritage items). 

32 Mr McDonald states that the inclusion of the former 3M building and site may 

also have been considered in the various studies that were associated with the 

last three planning instruments that applied to Pymble, Business Park: Town 

Centres LEP 2010; Pymble Business Park LEP January 2013 and the current 

comprehensive LEP 2015. If it had been considered, it was not identified as a 

potential heritage item. The first time any action was taken to list the property 

was when the council resolved to seek inclusion the former 3M building and 

site as a heritage was following lodgment of a planning proposal with the 

Council by Bunnings on 15 May 2013. 

33 Mr McDonald states that the main question that needs to be addressed is 

whether the former 3M building and site are important enough to demonstrate 

historic or aesthetic values, or have strong or special associations with persons 

or groups of persons of importance, or demonstrate a high degree of creative 

or technical achievement to meet the thresholds for listing in the significance 

assessment criteria (a) to (e) established by the NSW Heritage Council. These 

matters must be considered before assessing whether the potential item is rare 

as something can be considered to be rare but, if it does not meet any of the 

first five criteria, it is not significant. Mr McDonald states that he does not find 

the former 3M building and site to rise to the thresholds for listing in the 

significance assessment criteria a) to e) established by the NSW Heritage 

Council. 

34 Mr McDonald suggests that when a potential item is singled out for heritage 

significance assessment, that there is a tendency to focus too much on that 

item to the exclusion of a meaningful comparative analysis. In this instance, 

much has been made of the building being curved. The former 3M building is a 

poor example when compared with the items selected by John Oultram in the 

report for the council and Mr Brooks. These are 17 Wylde Street, Potts Point 



(1951), the AMP Building, 33 Alfred Street, Circular Quay (1962), the Australia 

Square Building, Sydney (1966), the Sofitel Wentworth Hotel, Phillip Street 

Sydney (1966) and the former Qantas House, Hunter Street Sydney (1957). Mr 

McDonald states that overseas examples listed by Mr Brooks do not assist in 

making a comparative analysis in the Australian, NSW, metropolitan or local 

contexts. 

35 The assessment by Mr McDonald using the Heritage Office criteria comes to 

the following conclusions: 

36 Criterion (a) Historical significance: Mr McDonald states that he sees no 

persuasive case for the property to have significance for historical reasons. 

The building itself is an unremarkable five storey office building at the time of 

construction in 1967. It is not the first high rise commercial building in Ku-ring-

gai because it is not high rise and therefore not distinctive due to its height. Nor 

does its curved form make it particularly distinctive. Other more impressive and 

larger examples of this form predate the former 3M building and include 

Qantas House (1957) (State Heritage Item), the AMP Building (1962), which is 

important because it was the first building in Sydney to break the 150 ft height 

limit and the Ryde Council office building, Devlin Street, North Ryde (1964). 

The fact that the site was previously occupied by a gas works is not physically 

reflected today. This is not a matter that would warrant retention of a building 

erected after the gas works activity ceased. 

37 Criterion (b) - Historical association significance:   Mr McDonald states that 

there is no strong evidence that the 3M Company had a "strong or special' 

association with the Ku-ring-gai local government area and played an important 

role in the cultural or natural history of the area. If this association was used to 

justify listing of the 3M building, it would equally apply to many other 

businesses throughout the local government area, who have since departed. 

Similarly, the association with the architectural firm Hansen Todd does not 

elevate it to warrant inclusion under this criterion. It was not recognised at the 

time it was built, or after, as an important building whereas others designed by 

the firm have been seen as significant. 



38 Criterion (c) - Aesthetic significance: according to Mr McDonald, the 

council's report on heritage significance appears to confuse the fact that it is 

possibly the first or one of the first of its type with its actual aesthetic and 

technical characteristics. He does not agree that heritage status is achieved by 

a statement that "The 3M building • is an example of a late Twentieth Century 

International style building set in park like grounds" or that "it was purpose 

designed headquarters for company". These reasons would apply to many 

other office developments. Nothing about the architecture or the setting makes 

the building important. The setting does not demonstrate an intentional 

landscape design. It represents part retained forest and part cleared and 

grassed area, which was left relatively unchanged to allow for future additional 

buildings. The intention to expand the activities of the 3M Company is indicated 

by a preliminary sketch showing three rectangular buildings arranged along the 

Pacific Highway frontage, which is reproduced from "Building, Lighting, 

Engineering", (June 1966 at p 8) of the heritage impact statement by Paul 

Davies. A Landscape Concept Plan by Landscan dated May 1985 shows the 

existing 3M building with a building identified as 3M1 to the north where T135 

is located. A building is also identified as 3M2 to the south west together with a 

formal landscape layout. 

39 The curved form of the final design of the building is a logical reflection of the 

shape of the site boundary resulting from roadworks at the intersection. While 

the former 3M building was entered on the Australian Institute of Architects 

Register of Significant Architecture No 4703567, Mr McDonald notes that 

according to information in the register entry, the original concept by Hansen 

Todd, the architects, was for a number of rectangular buildings. The 3M 

Company referred the design to its American advisers, who suggested the 

curved form of what appears to have been intended as the first of a group of 

buildings at the curved corner of the site. This design was then developed by 

Hansen Todd. Mr McDonald notes that the Australian Institute of Architects 

Register of Significant Architecture has no statutory status and the evaluation 

criteria do not correspond to the State Heritage assessment criteria. 

40 The building is not considered to be exceptional in any way. The former 3M 

building is not an exemplar of the International style. The strong emphasis of 



the expressed concrete columns on the facade is contrary to the more 

distinguishing horizontality and sheer wall character of the earlier examples 

recognised by heritage listing such as the Qantas building at Chifley Square, 

Sydney (1957) and 17 Wylde Street Potts Point (1961). 

41 The council's heritage assessment states that "the building is a well-known 

Ideal landmark set on a prominent site at the junction". Mr McDonald considers 

that the site cannot be considered a landmark simply because it stands at the 

busy intersection of Pacific Highway and Ryde Road. Its five storey height and 

curved form are not attributes of a landmark. Because the building is set down 

into the site relative to the street boundaries, where it can be glimpsed between 

the trees around the perimeter, only the top two storeys are evident and three 

storeys through the trees from further north along the Pacific Highway. Mr 

McDonald accepts that this was not always the case. In his opinion, the 3M 

building is not a landmark, and even if it was, this would not be a reason for 

heritage listing given it does not qualify as a heritage item against all other 

heritage assessment criteria. 

42 Criterion (d) Social significance: Mr McDonald notes that the Council's 

heritage assessment responds to criterion d) with an observation that "the 

place would have special association for former employees of the company 

and particularly those employed at the site". Mr McDonald states that this 

suggestion does not establish "strong or special association with a particular 

community or cultural group .. .for social, cultural or spiritual reasons". 

43 Criterion (e) Technical/Research significance: Mr McDonald notes that the 

council's heritage assessment raises the possibility of underground remains 

relating to the former gasworks activity on the site. This "possibility" is not 

reason to elevate the building or the site to the threshold for criterion (e) The 

gasworks structures were at the south-western extremity of the site. The 

existing carpark structure was designed to sit over the ground level following 

removal of the gasworks structures. The development proposal does not 

disturb the ground below the existing carpark floor slab, making it highly 

unlikely that any archaeological resources (if remaining) will be encountered. 

Should it be found that archaeological investigations are warranted, the 



archaeological provisions of the Heritage Act 1977 are available to manage the 

process prior to commencement of construction. 

44 Criterion (f) – Rarity : The council's report bases qualification of the item 

under criterion f) Rarity on the contention that "further research is required to 

confirm this, the building is likely the first international styled, high rise building 

in Ku-ring-gai. This statement certainly does not qualify the building as 

"uncommon, rare or endangered". Firstly, the building is not high rise and 

secondly, the fact that it has some historic value as an early modern 

commercial development within the area, does not mean that it meets the 

thresholds for criteria a) to e). 

45 The council's heritage assessment includes a comparative analysis. The 

curved plan form examples chosen for comparison are much larger, mostly 

earlier and arguably of more architectural merit. 17 Wylde Street (1951) is a 

heritage item, Qantas House (1957) is a State Heritage Item, the AMP building, 

Circular Quay (1962) is a heritage item. 

46 Criteria (g) – Representativeness : Without qualifications to meet criteria a) 

to e), the former 3M building does not rise to a level of importance in 

demonstrating the principal characteristics, being a poor representative of a 

1960s international style commercial buildings. The site would not warrant 

heritage listing status under criterion (g) alone. 

47 Based on his assessment under the Heritage Office heritage significance 

criteria, Mr McDonald concludes that the listing of the former 3M building 

cannot be justified. 

Brooks evidence 

48 Expert heritage evidence was provided by Mr Graham Brooks for the council. 

Mr Brooks states that there are other aspects of the history of the site, such as 

its initial re-zoning and design that had not been revealed or thoroughly 

assessed by other heritage experts in previous reports. His assessment of this 

additional research information expanded, in his opinion, the significance of the 

building and setting beyond that of a standalone building into land development 

initiatives on this site. This had a crucial effect on the formation of an important 

business park in Ku-ring-gai local government area. 



49 Mr Brooks states that the former 3M Building and its site meet a sufficient 

number of the standard assessment criteria thresholds to justify entry on Sch of 

the LEP 2015. 

50 Mr Brooks rejects the reference to previous studies between 2006 and 2013 

not identifying the site to have heritage significance by Mr McDonald as 

irrelevant to the circumstances. He also does not accept Mr McDonald’s 

recognition of the involvement of the architectural firm of Rudder Littlemore and 

Rudder in the Qantas Building and at the same time dismissing the association 

of Hanson Todd withthe former 3M building. He notes that Mr McDonald also 

quotes the involvement of the American firm of Skidmore Owings and Merrill in 

the Sofitel Wentworth Hotel project, but does not give any credence to the role 

of the US architects in the design of the former 3M Building. The fact that Mr 

McDonald does not ascribe any value to the international examples referred to 

by Mr Brooks suggests that Mr McDonald does not recognise that many, if not 

most architects are continuously taking note of international trends and design 

directions in architecture. Mr McDonald's comments also do not recognise the 

listing of the site in LEP 2015 

51 Mr Brookes agrees with the assessment adopted by the council and, as part of 

his evidence produces a more expansive Statement of Significance that adds 

the role of the site as a precedent for the subsequent development of office 

parks projects in regional locations across metropolitan Sydney as adding to its 

significance. 

Brookes Heritage assessment 

52 The assessment by Mr Brookes using the Heritage Office criteria is: 

53 Criterion (a) Historical significance: Mr Brookes states that the mid 1960s 

change of land use of the site from Services Infrastructure and Residential to 

Commercial was an early and important strategic example in Ku-ring-gai of the 

rezoning of largely residential land for such purposes. The extent of 

commercial uses in the locality was subsequently expanded to create the 

current Pymble Business Park on the corner of the Pacific Highway and Ryde 

Road. 



54 The rezoning of the site from largely residential to commercial, as requested by 

the 3M Company, was originally resisted by the State Planning Authority (SPA) 

as it was not located in any of the District Centres identified in the Sydney 

Regional Outline Plan. The SPA’s eventual support appears to have been 

encouraged by the capacity of the proposed project to minimise traffic 

concerns and respond to the proposed major upgrade of the adjacent 

intersection. The rezoning and subsequent commercial development of the site 

provided Ku-ring-gai Council with a highly desirable opportunity to rejuvenate a 

redundant but prominently located industrial site (former gas distribution 

facility) in what had essentially been a residential area. It also provided an 

opportunity to consolidate and comprehensively redevelop a group of 

otherwise small individual properties with outdated residential building stock, 

whose future development was otherwise likely to be severely disadvantaged 

by the impending road works. 

55 The original 1965 rezoning proposal for the building included a comprehensive, 

staged development of a large scale office park, enhanced by a fine 

landscaped setting with ample on-site staff parking. It set an early precedent 

for the subsequent development of office park projects in regional locations 

across metropolitan Sydney. 

56 When subsequently submitted as a development application, the building was 

conceived and built as the first and possibly only example in Ku-ring-gai of an 

Australian headquarters for a significant and high profile international 

manufacturer of a wide range of industrial and consumer products. Australia 

was the sixth largest international market for the Minnesota Mining & 

Manufacturing Company, after France, Great Britain, Germany and Canada. 

By the mid-1960s, 3M had some 900 employees in Australia. The local 

manufacturing operations distributed products to export markets throughout the 

Pacific and to the company's subsidiaries in Singapore and the Philippines. 

The new national headquarters administration building at Pymble reflected the 

company's growth since entering the Australian market in 1952. 

57 Criterion (b) - Historical association significance; Although no longer 

present on site, a portion of the land purchased by Minnesota Mining & 



Manufacturing (Australia) Pty Ltd in 1965, had contained a strategic gas 

distribution plant for AGL from the mid-1920s. The facility serviced and 

facilitated the growth in the residential areas of Ku-ring-gai in the first half of the 

20th century that had been generated by the opening of the North Shore 

Railway at the end of the 19th century. It is highly likely that the steeply sloping 

ridge-top topography of the site was cut away to create a level platform for the 

industrial facility, a topography that facilitated and was exploited by 3M when 

developing their new Australian headquarters. 

58 The mid 1960s development of the site as the first stage of a commercial office 

park was associated with the 3M Company who selected the site and 

developed the project as their Australian headquarters. 3M was a major 

producer of industrial and consumer products, including products marketed 

under the generic name "Scotch" and remains a well-known brand in Australia 

and internationally. A number of the company's products were reportedly used 

during the construction of the building. The company continued its presence on 

the Pymble site until 2011, when it relocated to a new national headquarters in 

Ryde. 

59 There is some documentary evidence confirming that the final design of the 

1967 building and its landscaped setting was directly influenced by US 

architects associated with, or commissioned by, the 3M Head Office in 

Minnesota. 

60 The completed building is associated with the well-established Sydney 

architectural firm of Hanson Todd and Partners, who were commissioned by 

3M to manage the change of zoning and development application submissions, 

and subsequent design development, tendering and delivery of the project. 

Albert Hanson had won a Sulman Award for his own house in 1945 and Lionel 

Todd went on to become one of the partners of Hall Todd and Littlemore, 

charged by the NSW Government with the completion of the Sydney Opera 

House after the departure of Joern Utzon. 

61 The distinctive pre-cast concrete facade panels were fabricated by Melocco 

Bros, the largest precast concrete manufacturer in Sydney at the time. 



62 Criterion (c) - Aesthetic significance: It is an imaginatively conceived and 

well executed example of post-war international modernism architectural style 

applied to a commercial building. It differed from many of its contemporary 

buildings of this style in Sydney through the use of a self-cleaning pre-cast 

concrete facade instead of the more commonly used curtain wall. 

63 The unusual and distinctive curvilinear plan form of the 3M building in Pymble 

was widely recognised as being a direct response to the curved corner of the 

site created by the upgraded intersection. By comparison, the majority of 

commercial buildings of this genre were designed as relatively simple cubic 

forms deliberately devoid of their local context, and intended to project a 

straightforward architectural massing. While five storeys in overall height, the 

building took advantage of the reduced topography from the former gas works 

to project only two storeys above the Pacific Highway frontage, where it 

achieved landmark status due to its association with 3M. The restriction on its 

projection above the highway frontage was possibly agreed with Ku-ring-gai 

Council to retain the overall allowable scale of the previously zoned residential 

site when viewed from the highway. 

64 The architectural presentation of the building was enhanced by a "Japanese" 

style landscaped setting, and a curved entry driveway, providing enhanced 

amenities for staff and visitors. 

65 The building retains its external architectural integrity and much of the early 

character of its landscaped setting. As would be anticipated with a building that 

was used for over 40 years, its interior office spaces have been altered and 

upgraded. 

66 Criterion (d) Social significance: although a well recognised local landmark 

at the intersection of the Pacific Highway and Ryde Road, the level of 

awareness and association with the local community or distinct community 

group is not sufficiently strong to meet the Inclusion Threshold for LEP heritage 

listing under this criterion. 

67 Criterion (e) Technical/Research significance: While there may be some 

information regarding the former gas works contained in the archaeological 



record, it is unlikely that this would meet the Inclusion for heritage listing under 

this criterion 

68 Criterion (f) – Rarity: While there may be some information regarding the 

former gas works contained in the archaeological record, it is unlikely that this 

would meet the Inclusion Threshold for LEP heritage listing under this criterion 

69 Criteria (g) – Representativeness: Mr Brooks does not address this criterion 

in his evidence. 

70 Based on his assessment under the Heritage Office heritage significance 

criteria, Mr Brooks concludes that the listing of the former 3M building is 

warranted. 

Findings 

71 Mr Brookes and Mr McDonald disagree significantly on the heritage 

significance of the site despite using the same assessment criteria. They 

however agree that Criterion (d) Social significance, Criterion (e) 

Technical/Research significance and Criterion (f) Rarity are not met. 

72 The evidence of Mr Brookes and Mr McDonald highlight specific areas of 

disagreement that led to their different views. These can be summarised as: 

Criterion (a) Historical significance 

73 To have Historical significance, the item must be “important in the course, or 

pattern of the local area’s cultural or natural history”. Depending on the 

association, the link must be “strong”, be associated with “significant” historical 

events or relate to “significant cultural landscapes”. 

74 I find Mr Brooks’ more recent observations that the initial re-zoning expands 

the significance of the building and setting beyond that of a standalone building 

into land development initiatives on this site as overstating the process in 

heritage terms. Mr Brooks provided no evidence to support the proposition that 

this process “had a crucial effect on the formation of an important business 

park in Ku-ring-gai local government area” or that the 3M development was an 

important strategic example in Ku-ring-gai of the rezoning of largely residential 

land for commercial purposes or that the rezoning provided a “precedent for 

the subsequent development of office park projects in regional locations across 



metropolitan Sydney” I do not accept that the rezoning process demonstrates a 

strong association with land development in Ku-ring-gai local government area 

or regionally. 

75 On the historical significance of the 3M operation at the site, I prefer the 

conclusions of Mr McDonald. The evidence of Mr Brooks describes the 

development of the site by the 3M company in considerable detail although I do 

not accept that this could be regarded as being a “significant historical event”. 

In my view, the word “significant” places a considerably higher burden on 

establishing any link to the historical significance assessment criterion. While 

accepting that 3M established its Australian headquarters on the site; the 

association is not that significant to warrant inclusion under this criterion. I 

agree with Mr McDonald that the approach adopted by Mr Brooks on the 

association with 3M could equally apply to other businesses throughout the 

local government area, who have also left the area. 

Criterion (b) Historical association significance 

76 There is no dispute that 3M is a well known brand however this in itself does 

not necessarily warrant inclusion under this criterion. I agree with Mr McDonald 

that the limited association with the architectural firm Hansen Todd also does 

not elevate it to warrant inclusion under this criterion. Similarly, the use of pre-

cast concrete facade panels by Melocco Bros, the largest precast concrete 

manufacturer in Sydney at the time does not elevate it to warrant inclusion 

under this criterion. 

77 The previous use of the site as a gas works is not evident on the site and 

would not warrant the retention of a building erected after the gas works activity 

ceased. 

Criterion (c) - Aesthetic significance 

78 If the building is to have Aesthetic significance the building would need to 

demonstrate that it “is important in demonstrating aesthetic characteristics 

and/or a high degree of creative or technical achievement in the local area”. 

According to the experts the building is either an “an unremarkable five storey 

office building” or an “imaginatively conceived and well executed example of 

post-war international modernism architectural style”. 



79 In considering the different evidence, I am not satisfied that the building 

displays “a high degree of creative or technical achievement in the local area” 

suggested by Mr Brooks. I prefer the evidence of Mr McDonald that the curved 

form of the final design of the building is a logical reflection of the shape of the 

site boundary resulting from roadworks at the intersection rather than an 

imaginatively conceived and well executed example of post-war international 

modernism architectural style. As I understand, the international modernism 

architectural style reflected the increasing number of buildings constructed over 

the world after World War II in the modernist fashion. The buildings constructed 

at this time had varied forms however a curved form was not necessarily a 

regular feature of this architectural style. In any event, a comparison with more 

well-credentialed examples of buildings where a curved form is provided, such 

as the former Qantas Building and AMP Building in Sydney support such a 

conclusion that the former 3M building does not have “a high degree of creative 

or technical achievement in the local area”. The Landscape Concept Plan for 

the future 3M development of the site (Exhibit D, Appendix B) add further 

support through the use of more conventional buildings forms over the site in 

all places except at the curved street frontage at the corner of the Pacific 

Highway and Ryde Road. 

80 The landmark status is also overstated, in my opinion. As I understand, the 

building, when operational, had a large “3M” sign on the roof of the building. 

The sign was observed still located on the roof on the site inspection but was 

not operational and was removed from its previous location. There is some 

merit in the evidence of Mr McDonald where he states that the use of the 

words “land mark” in relation to the building could be misleading given that the 

site is at the intersection of two major roads and the building is largely 

screened but not hidden by vegetation from the adjoining roads. I am more 

inclined to accept that the signage and its location gave the site prominence 

rather than the building having landmark status. 

81 Pursuant to cl 5.10, I find that the proposed development has little if any, 

heritage significance and as such the demolition on the former 3M building can 

be supported. 



Tree 135 
The evidence 

82 Expert evidence was provided by Dr David Robertson, an ecologist, Mr Mark 

Kokot, an arborist and Mr John Lock, a landscape architect for the applicant 

and Ms Robyn Askew, a landscape architect for the council. 

83 The council maintains that the proposed development will result in the removal 

of a Eucalyptus saligna (Sydney Blue Gum) (Tree T135) which forms part of 

the Blue Gum High Forest Critically Endangered Ecological Community, has 

been identified as having high significance, good overall health and condition 

and has visual amenity and significance to the site and in particular the 

heritage item. The removal of Tree T135 is inconsistent with the objective 

which seeks "to preserve the amenity of the area, including biodiversity values, 

through the preservation of trees and other vegetation" (cl 5.9 of LEP 2015) 

and that it does not" recognise, protect and enhance and aesthetic and 

heritage values of trees" or "Secure and maintain local character and amenity" 

(pt 13.1 of DCP 2015) 

84 Mr Kokot and Ms Askew agree that the landscape significance of Tree T135 is 

rated as "Very High" based on its amenity, environmental and heritage values, 

the Visual Tree Assessment (VTA) has the highest rating of 5 reflecting its 

good form and structure and Tree T135 is very good example of its species. 

They further agree that based on the high VTA and landscape significance, 

T135 has a height of greater than 30 m and canopy spread of 24 m makes 

T135 at least 30% larger than any of the trees assessed on the site. It is 

considered viable for retention having no structural faults however the current 

design necessitates the removal to accommodate the proposal. 

85 Ms Askew states that the design of the development has not taken into 

consideration the relevant controls and objectives under LEP 2015 and DCP 

2015 in that T135 is the most significant tree of the 231 trees assessed by the 

arborist as part of the application. Unlike the other existing vegetation on the 

site, T135 is growing in isolation with high visibility particularly within the site. 

86 The applicant has relied on the built form controls to justify removal of the tree 

however the planning controls are only one consideration in the overall 



analysis of the attributes and constraints of the site. Vegetation and trees are of 

equal importance in achieving a sensitive outcome for the site. The retention of 

most of the existing vegetation along the Pacific Highway and Ryde Road 

which would have been retained in conjunction with any redevelopment of the 

site does not provide justification for the removal of Tree T135. 

87 Further, Ms Askew states that the planting of replacement trees cannot offset 

the loss of, or compensate for, the maturity, visual and landscape significance 

of Tree T135. An attempt at replacing Tree T135 as an isolated specimen is 

also unlikely due to lack of space within the setbacks which are constrained by 

either existing vegetation or the need to provide adequate screening for the 

development. The proposed removal of Tree T135 is a failure to recognise its 

landscape significance which is in conflict with the aims and objectives of the 

relevant controls. 

88 Mr Lock accepts that the description of Tree T135 by Mr Kokot and Ms Askew 

The tree would appear to predate the 3M building and has been left isolated on 

a mown grass bank. The predominant view of the tree is from within the site 

only as viewed from the south. It is agreed that part of the tree canopy can be 

seen from distant views on the Pacific Highway but it is only possible though to 

see the top of the canopy. In his opinion, Tree 135 does not present with visual 

significance as single specimen when viewed from outside the site. 

89 In response to Ms Askew’s evidence, Mr Lock notes that a large landscape 

area is to be provided in the northern corner of the site which is to be re 

vegetated with Blue Gum High Forest species. Planting densities that are 

outlined in the Vegetation Management Plan will provide compensation 

planting including several Sydney Blue Gums. The future landscape character 

will be improved by the replanting of groves of new trees that will mature in 

time and compensate for the immediate loss of Tree T135. 

90 Dr Robertson states that while Tree T135 is a large specimen of a Blue Gum, 

and is regarded as part of Blue Gum High Forest under the State Threatened 

Species Conservation Act 1995, it is not highly significant in ecological terms. 

This is because Tree T135 is an isolated specimen, set within an artificial 

landscape. It does not provide "special" ecological values such as floral 



resources for feeding, that are not also provided by adjacent plantings of native 

vegetation. The Blue Gum High Forest on the subject site is fragmented and 

extremely altered from its original form. As such it is not eligible for 

consideration under the Commonwealth Environment Protection and 

Biodiversity Conservation Act 1999. It also only technically qualifies as part of 

Blue Gum High Forest under the Threatened Species Conservation Act 1995 

because the Final Determination for that Act mentions that the community 

definition includes scattered trees. 

Findings 

91 The undisputed evidence was that Tree T135 has high significance, good 

overall health and condition and has visual amenity. The site inspection 

confirmed the state of Tree T135. I accept the evidence of the applicants 

experts that, given the findings on the heritage significance issue that the 

retention of the Tree T135 should not be raised to the level of importance 

suggested by Ms Askew. In accepting that the removal of the tree is part of the 

balancing that is required in the development of land, the location of Tree T135 

however has a considerable impact on any redevelopment of the site, 

particularly given the findings in preceding paragraphs on the significance of 

the former 3M building. While I accept that every endeavor should be made to 

retain Tree T135 in any redevelopment of the site, it is not a matter that would 

warrant the refusal of an application if the tree needed to be removed. 

Urban design/planning 
The evidence 

92 Expert evidence was provided by Mr Peter Smith, an architect and Mr Kendal 

McKay, a town planner for the applicant and Ms Kerry Gordon, a town planner 

and Ms Gabrielle Morrish, an architect and urban designer for the council. 

93 The council, through the evidence of Ms Gordon and Ms Morrish, maintain that 

inadequate setbacks are provided to the Pacific Highway and Ryde Road. The 

proposed building encroaches within the setback control for the site contained 

at Part 14A.3 - Building Setbacks of DCP 2015 which requires a 20m 

landscaped street setback to both the Pacific Highway and Ryde Road. The 

encroachments comprise the following elements: 



 the four level high lift, entry, travelator structure, which has a setback from 
Ryde Road of approximately 12m - 17m, a height of up to 14.1m and a length 
of approximately 62m 

 the southern corner of the proposed 4 level warehouse building above parking 
which has a setback from Ryde Road of approximately 11.7m, a height of up to 
19.8m and the breaching element has a length of approximately 35m. 

 the 2 or 4 level carpark, trade, bagged goods and nursery component of the 
warehouse building, which has a setback from Pacific Highway approximately 
9.5m, an unknown height and the breaching element has a length of 
approximately 55m. 

 the colonnade structure at the corner of Pacific Highway and Ryde Road which 
has variable height of up to approximately 9m and wholly breaches the setback 
requirement. 

94 The projection of the encroaching elements results in a dramatic reduction in 

the area available to create a landscape setting for the development on a 

landmark site. The lack of landscaped setting is in contravention of the planned 

future character of the locality. 

95 From an urban design perspective, the scale, massing, siting and design of the 

proposed building is inappropriate to the landmark corner location of the site 

and inconsistent with the planned future character of the locality. The design 

has the following negative aspects: 

 the location of the building within the Ryde Road and Pacific Highway setback 
is a poor response to the site and does not have regard for the unique 
attributes of the site, particularly the curvilinear Ryde Road and Pacific 
Highway corner. 

 the proposal seeks to establish the prominence of the building through 
proximity to the street frontage, rather than through a building of architectural 
quality located within a generous landscaped public domain interface as 
required by DCP 2015. 

 the proposed building is basically a large "shed" that is partially wrapped in a 
curved colonnade screen and does not achieve the status of a landmark 
building. In its majority, the building provides little visual interest, does not 
achieve architectural excellence and does not address the landmark site "to 
have a building design that is visually prominent and distinctive in form so as to 
identify the location of Pymble Business Park within the Region". 

 the proposal's large building footprint does not enhance the site character and 
the design inappropriately attempts to create a visual prominence for the 
building by providing reduced setbacks and a large, low scale entrance 
structure. 



96 In response, Mr McKay states that the proposal provides for a cohesive 

streetscape presentation to Ryde Road and the Pacific Highway with a building 

alignment ranging from 10 m to the colonnade structure near the corner of 

Ryde Road/Pacific Highway to 20 m in the north-eastern corner. Of the main 

building, only one small area of the main building structure encroaches within 

the 20 m setback, this being a length of approximately 36 m in the southern 

corner of the building which is setback between 12.46 m to 20 m from the Ryde 

Road boundary. The other building works which encroach within the 20 m 

setback include the colonnade, part of the travelator structure and part of the 

shade sail structure over the nursery/bagged goods area. These are 

considerably lesser built elements in the context of the overall design and have 

an openness and transparency rather than being enclosed structures. 

97 Due to the nature of materials and products stocked in a 'hardware and 

building supplies' development and due to manual-handling operating 

efficiencies, there is a necessity for large sites with large level floor plates and 

uniform internal racking systems. Accordingly, the proposed main building is 

unavoidably cubical, this is not dissimilar to the majority of warehouse-style or 

factory-style buildings. In this regard, it is noted that the B7 Zone also permits 

'General industries', light industries', and 'Warehouse or distribution centres', all 

of which might be expected to have essentially large cubical building 

structures. Accordingly, the proposed varying setback and use of the 

colonnade and travelator structures in conjunction with the proposed materials 

and finishes, facilitate building modulation and articulation of the building 

facades - consistent with the objective of the control. Furthermore, 

notwithstanding the non-compliance with the 20 m building setback control 

under the DCP, the proposal provides significant opportunities for front setback 

planting to supplement the retention of most of the existing landscaping along 

the Ryde Road and the Pacific Highway frontages with 70% of the Pacific 

Highway setback and 60% of the Ryde Road setback available for deep soil 

landscaping 

98 Mr McKay maintains that the proposed development satisfies the DCP 

definition of a landmark building as it will be easily seen from a distance along 

the Pacific Highway looking north and from Ryde Road looking east and will 



supplement the intersection of two major arterial roads as a marker for people 

to establish their location. 

99 Mr Smith sates that the setback to the Pacific Highway and Ryde Road 

frontages are acceptable and are consistent with the intent of the relevant 

sections of the DCP. The introductory section of Part 14 - Urban Precincts and 

Sites provides the reasons for the variations to the setbacks nominated in this 

part as: 

To provide opportunities for street tree plantings or footpath widening in 
appropriate locations 

To allow widening of lanes and streets in identified locations 

To provide for an increase in the area of the public domain 

To enable a consistency of built character 

100 On this basis, the setbacks proposed are entirely consistent with these reasons 

but also with the specific objectives for the site. 

101 The Planned Future Character in 14A.1 describes the character of the street 

frontages as follows: 

Ryde Road is to have a landscaped character with large street setbacks 
allowing quality planting, and a landmark building at the corner of Ryde Road 
and Pacific Highway. 

102 Mr Smith acknowledges that the 20m setback would set the building within a 

landscaped setting, however it is difficult to reconcile this with the desire to 

create a landmark. Mr Smith agrees with the conclusions of Mr McKay that the 

majority of the built form and in particular the main bulk of the building being 

the warehouse is contained within the 20m setback. The colonnade which is 

transparent and semi-transparent adds further articulation to the built form and 

is located within the 20m setback but not forward of the 10m setback required 

for adjoining sites. This combination allows for the built form to manage the 

competing priorities of the landmark nature of the site and the landscape 

setting. 

103 As demonstrated by other development along the highway, the extent of 

vegetation retained along the boundaries of the 10m setback is sufficient in 

providing a landscape setting for the building so that the built form becomes a 

backdrop. 



Findings 

104 In considering the different evidence from the experts and with the benefit of a 

site inspection, I am not satisfied that the proposed development is acceptable 

in the form presented to the Court. That is not to say that a “Hardware and 

building supplies”, in some form, is not capable of being constructed on the 

site. In BGP Properties Pty Limited v Lake Macquarie City Council [2004] 

NSWLEC 399, McClelland CJ relevantly states (at par 117): 

117 In the ordinary course, where by its zoning land has been identified as 
generally suitable for a particular purpose, weight must be given to that zoning 
in the resolution of a dispute as to the appropriate development of any site. 
Although the fact that a particular use may be permissible is a neutral factor 
(see Mobil Oil Australia Ltd v Baulkham Hills Shire Council (No 2) 1971 28 
LGRA 374 at 379), planning decisions must generally reflect an 
assumption that, in some form, development which is consistent with the 
zoning will be permitted (my emphasis). The more specific the zoning and 
the more confined the range of permissible uses, the greater the weight which 
must be attributed to achieving the objects of the planning instrument which 
the zoning reflects (Nanhouse Properties Pty Ltd v Sydney City Council (1953) 
9 LGR(NSW) 163; Jansen v Cumberland County Council (1952) 18 
LGR(NSW) 167). Part 3 of the EP&A Act provides complex provisions 
involving extensive public participation directed towards determining the nature 
and intensity of development which may be appropriate on any site. If the 
zoning is not given weight, the integrity of the planning process provided by 
the legislation would be seriously threatened. 

105 During closing submissions, Mr Galasso sought, in the event that the Court did 

not find the proposed plans acceptable, to be given the opportunity to address 

the concerns raised by the council, including the breach of the 20 m setback to 

the Pacific Highway and Ryde Road and the design quality of the building, with 

further plans. I propose to take up this offer principally because the matter of 

the demolition of the former 3M building has been found in the applicants 

favour and Mr Smith, the applicant’s architect submitted additional plans that 

sought to address the concerns of the council over the appearance of the 

building’s functional form (Exhibit J). While Ms Morrish, the council’s architect 

and urban designer made a genuine attempt to address the amended designs 

(and also provided her own response with photos of “big box” developments 

that provided added architectural treatment), I accept that it was unreasonable 

to expect any valuable response particularly when other important matters, 

such as the breach of the 20 m setback were still contemplated by the 

applicant. 



106 In coming to this conclusion, it does not follow that approval will be granted if 

amended plans are provided. DCP 2015 correctly highlights the importance of 

the Pymble Business Park through its controls in cl 14A.1 where the clause 

describes the planned future character for the Pymble Business Park as: 

The planned future character for Pymble Business Park is one of commercial 
buildings that have good integration with the street character. Due to its 
topography and location the precinct has several pockets of 

differing character: 

i) Bridge Street is to have buildings with entries and frontages that 
contribute to the street activity through direct physical access and 
visual surveillance from ground floors of the buildings. It is to have a 
landscape character with well considered and planted front setbacks. 

ii) Development along the north of the Pacific Highway is to create a 
continuous urban character with buildings to the street boundary 
having a high ground floor visibility from adjacent roadways. 

iii) Development along the south of the Pacific Highway and to the 
north of Bridge Street is to respect the Heritage Item and ensure its 
continued prominence in that streetscape. 

iv) West and Suakin Streets are to have buildings built to the boundary 
with awnings and active frontages creating a neighbourhood character 
with shops and services at street level. 

v) Ryde Road is to have a landscaped character with large street 
setbacks allowing quality planting, and a landmark building at the 
corner of Ryde Road and Pacific Highway. 

107 The site is specifically addressed in cl 14A.5 as a “landmark site at the corner 

of Ryde Road and Pacific Highway. This is a visually prominent site with the 

potential to serve as a memorable marker in this locality”. Control 6 states: 

6 The site is to have a landmark building that is unique and site responsive. 
The building design is to be visually prominent and distinctive in architectural 
form and identify the location of Pymble Business Park within the region. 

108 In considering the controls in cl 14A, it must be understood that the 

architectural form will normally reflect its use. In this case, a development 

application is for a “hardware and building supplies” establishment and will 

have a different form to say “Office premises” but that does not mean that a 

“hardware and building supplies” establishment cannot be designed to address 

the requirements in cl 14A. 

109 Based on the evidence, any new design should include: 

 compliance with the 20 m setback. 



 comprehensive landscaping of the 20 m setback, 

 details of signage that are relatively discrete, 

 the absence of outside storage areas that can be viewed from the public 
domain, and 

 an architectural design that provides interest and an attractive appearance 
from the public domain. 

110 If the applicant is prepared to provide additional drawings, the future progress 

of the matter will be discussed when these findings are handed down. 

Alternatively, if the applicant does not wish to provide additional drawings; the 

appeal will be dismissed. 

________________ 

G T Brown 

Commissioner of the Court 
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JUDGMENT 
1 COMMISSIONER: This is an appeal against the refusal of Development 

Application DA0115/15 that seeks the demolition of all existing structures, tree 

removal, earthworks and retaining walls and construction of a four storey 



building and its use for the sale of hardware and building supplies. The 

proposal also includes road widening and driveway access from Ryde Road, 

signage, landscaping and the consolidation of titles at 950-950A Pacific 

Highway and 2 Bridge Street, Pymble (the site). The development is to be 

operated by Bunnings. 

2 The hearing was conducted on 26,27,28 April 2016 and interim findings were 

handed down on 20 July 2016 that gave directions for amended plans and 

stated: 

Based on the evidence, any new design should include: 

 compliance with the 20 m setback. 

 comprehensive landscaping of the 20 m setback, 

 details of signage that are relatively discrete, 

 the absence of outside storage areas that can be viewed from the public 
domain, and 

 an architectural design that provides interest and an attractive 
appearance from the public domain. 

Power to accept amended plans 

3 On 6 December 2016, I heard a Notice of Motion filed by the applicant on 28 

November 2016 that the Court has no power to consider the amended plans 

directed by the interim findings handed down on 20 July 2016. At the 

conclusion of the submissions on the Notice of Motion, I indicated that for the 

“quick, just and cheap” disposal of the proceedings that would allow a future 

hearing date to be made, the Notice of Motion should be dismissed and that 

the reasons for this decision would be published at a later date. The reasons 

are as follows: 

4 Mr Galasso SC, for the applicant, submits that one of the objects of the 

Environmental Planning and Assessment Act 1979 (EP&A Act), which governs 

development applications, is to encourage proper development for the 

"purpose of promoting the social and economic welfare of the community and a 

better environment” (EP&A Act, s5). Also, a merits review of a development 

application "shall be conducted with as little formality and technicality" as 

possible, and in the course of such proceedings the Court "may inform itself on 

any matter in such manner as it thinks appropriate and as the proper 



consideration of the matters before the Court permits": (Land and Environment 

Court Act 1979, ss38(1) and (2)). 

5 Further, Mr Galasso SC submits that there is no doubt that the Court has 

power to deliver an interim judgment with directions whereby amendments 

could be effected, and consequently, the appeal upheld. In Maxnox Pty Ltd v 

Hurstville City Council (2006) 145 LGERA 373 at [56], Biscoe J held that the 

Court has power to deliver an interim judgment in Class 1 of the Court's 

jurisdiction. In Maxnox, Biscoe J referred to the Mison principle (Mison v 

Randwick Municipal Council (1991) 23 NSWLR 734) in terms of "significantly 

altering" the development for which consent is sought, as guidance to the limit 

of the power . However, subsequently, in Addenbrooke Pty Ltd v Woollahra 

Municipal Council (No 2) [2009] NSWLEC 134, Biscoe J granted conditional 

consent for the Rose Bay Marina proposal except for the eastern arm and 

certain berths. Biscoe J concluded that by reason of ss 80(4), the development 

approved may be substantially different from that applied for (Addenbrooke at 

[101]). In reaching this conclusion, Biscoe J considered the principle 

established in Mison and the qualification of that principle which results from 

later statutory provisions in ss80(4), 80(1 )(a) and (g) (Addenbrooke at [97] - 

[101]). 

6 Mr Galasso submits that on one view power is derived from this Court's 

inherent jurisdiction as consequential upon the ability to conduct its business in 

such a way as to deliver an interim judgment. To this extent it is to be noted 

that no reference was made to any specific statutory power for that purpose in 

Maxnox. That notwithstanding, it is nonetheless clear that the power to amend 

can be properly enlivened by reference to cl 55 of the Environmental Planning 

and Assessment Regulation 2000 (Regulation). 

7 Clause 55 of the Regulations provides that: 

55 What is the procedure for amending a development application? 

1. A development application may be amended or varied by the applicant (but 
only with the agreement of the consent authority) at any time before the 
application is determined. 

2. If an amendment or variation results in a change to the proposed 
development, the application to amend or vary the development application 



must have annexed to it -written particulars sufficient to indicate the nature of 
the changed development. 

3. If the development application is for: 

(a) development for which concurrence is required, as referred to in section 
79B of the Act, or 

(b) integrated development, the consent authority must immediately forward a 
copy of the amended or varied application to the concurrence authority or 
approval body. 

8 Relevantly, s 39(2) of the Land and Environment Court Act 1979 provides: 

(2) In addition to any other functions and discretions that the Court has apart 
from this subsection, the Court shall, for the purposes of hearing and disposing 
of an appeal, have all the functions and discretions which the person or body 
whose decision is the subject of the appeal had in respect of the matter the 
subject of the appeal. 

9 The power to amend conferred by cl 55 is significantly broad, and would easily 

accommodate the changes now proposed (Radray Constructions Pty Limited v 

Hornsby Shire Council (2006) 145 LGERA 292). The availability of the power is 

to be determined having regard to the beneficial and facultative nature of the 

provision. That is, cl 55 ought to be constructed so as to give "the widest 

interpretation which its language will permit' (Radray at [9]). 

10 At [16] in Radray, Jagot J stated: 

I do not consider that the "substantially the same" formula (apparently derived 
from the modification power in s96) reflects the full extent of the power 
available under cl 55. I prefer to ask whether the development now proposed 
is an amendment or variation of the application, recognising that an 
amendment or variation may result in change to the proposed development, 
but that the Court has no jurisdiction to entertain an original application. 

11 The Court has consistently adopted a broad approach to the scope and 

application of the power to allow an amendment pursuant to cl 55. (Australian 

Enterprise Holdings v Camden Council (2010) 173 LGERA 226 per Pepper J, 

and Campton v Parramatta City Council [2011] NSWLEC 12 per Pain J). 

12 Mr Galasso submits that in the present case, the amendments proposed by the 

applicant in response to the Court's interim findings will, self-evidently in any 

case of an amendment, lead to a "changed development", but that is not 

determinative of the application for leave to amend. The amended plans reflect 

changes to the built form as identified in the judgment. The essence of the 

development however remains the same. (Radray at [17]). The amendments, 



although creating a changed development, have not converted the application 

into a new application. The changed development depicted in the amended 

plans, having regard to the particular circumstances of this case and, do not, in 

the Mr Galasso’s submission, fall outside the scope of cl 55, even if that it is 

the basis for the amendments (which is not accepted). The amendments are 

clearly within the breadth of the Court's power discussed in Maxnox and leave 

should be granted to rely upon the amended plans. 

13 Mr Hemmings SC, for the council, submits that there is no power to grant that 

leave. The changes cannot be described as an amendment or variation to the 

proposed development. Rather, the changes are so significant that properly 

considered it amounts to a new development application. The Court has no 

jurisdiction to entertain an original application. Further, even if there was 

power, in the exercise of discretion, the Court would not grant leave. 

14 Mr Hemmings submits that cl 55(2) requires that the application to amend or 

vary the development application "must have annexed to it written particulars 

sufficient to indicate the nature of the changed development." The particulars 

are not sufficient according to Mr Hemmings. They do not put the Court in a 

position so that it can properly understand the nature of the changed 

development. For that reason alone, leave should be refused. 

15 The power in cl 55(1) is limited to the “amendment” or “variation” of a 

development application. Clause 55(2) then provides a process to facilitate the 

Court's consideration of any amendment or variation. Clause 55(2) accepts that 

some, though not all, amendments or variations may result in a change to the 

development. It is necessary therefore to identify the amendments and/or 

variations with some precision. The applicant has not done that. It is common 

for amendments or variations to plans to be "clouded" so that any change can 

easily be understood. No clouding is provided. Mr Hemmings maintains that is 

because there is an amendment to almost every component part of the 

development. 

16 Further, the changes are accepted to be only "generally described". That is 

both unsatisfactory - for the purposes of cl 55(2) - and also the inevitable 

consequence of the fact that the materials and plans the subject of the 



application amount to a new development application and are not identifiable 

amendments or variations to the existing plans. 

17 Even accepting that there is power for the Court to given an "amber light" 

judgment, the Court's judgment does not meet the requirements for an amber 

light judgment. If the Court is going to give the potential for amendments to be 

made, they must be defined with the sufficient precision. Regrettably, the 

applicant's request was not one which permitted the Court to identify with any 

precision the possible amendments. Fundamentally, that is because the Court 

was dissatisfied with the siting, architectural presentation, visual appearance 

and setting. The consequence of that submission is that the fact that the 

current plans may be responsive to the Court's acceptance of the applicant's 

request is irrelevant to the determination of whether or not the amendments 

and variations are within power. 

18 To the extent there is any conflict in the authorities in describing the test that 

the Court applies to determine whether the proposal is for amendments or 

variations to the development application or properly considered amounts to a 

new development application. In Mr Hemming’s submission, the plans, and 

supporting material, the subject of the Motion are, properly considered, a new 

application. 

19 In considering the opposing submissions, I prefer the conclusions of Mr 

Galasso for a number of reasons. First, I am satisfied that the amendments do 

not result in change to the proposed development to the point where it could be 

regarded as a new application. In my view, the amended plans are clearly an 

“amendment” or “variation” of a development application. The amendments 

squarely address those matters set out in the interim findings. Second, the 

amendments, unsurprisingly, require consequential changes to other parts of 

the proposed development – none of which are significant in effect or suggest 

that it could be regarded as a new application. The amendments could not be 

regarded as "significantly altering" the development for which consent is 

sought. Third, “clouding” of amendments on plans is one method of identifying 

any amendments however the extent of the amendments are set out in Exhibit 



N in some detail in the Supplementary Statement of Environmental Effects, 

including a comparison with the original application in certain areas. 

20 I am satisfied that the amendments are within the power available under cl 55 

of the Regulations and the power discussed in Maxnox and leave should be 

granted to rely upon the amended plans. 

The amended application 
21 The council filed a Further Amended Statement of Facts and Contentions on 7 

February 2017. The council maintained that the amended application should be 

refused for the following reasons: 

1. the demolition of a heritage item, 

2. an unsuitable design, including, the location on a prominent corner, 

insufficient detail of design elements and materials, and inconsistent with future 

character, and 

3. the loss of significant vegetation, particularly Tree T135. 

22 The contention relating to the design was not pressed by the council following 

the agreement by the experts in their joint report that the design was 

acceptable. I note the design was the sole reason for the interim findings and 

the amended plans. 

The site 

23 The site comprises two allotments, being 950-950A Pacific Highway, Pymble 

(Lot 1 in DP 718718) and 2 Bridge Street, Pymble (Lot B in DP 371406)(the 

site). The site has an area of 1.825 ha made up of 1.737 ha (Lot 1) and 0.088 

ha (Lot B). It is an irregularly shaped allotment on the corner of the Pacific 

Highway and Ryde Road and also has frontages to Bridge Street. 

24 A disused five storey commercial building (the former 3M building) is located 

on Lot 1 with concrete and bitumen driveways accessing Bridge Street, along 

with an open carpark area (on the southwest boundary) and a two storey 

carpark (on the southern boundary). Lot B is a regular shaped allotment in 

close proximity to the intersection of the Pacific Highway and Bridge Street. A 

two storey commercial building and carpark are located on this lot with an 

access driveway from Bridge Street. 



25 The site has two frontages to Bridge Street, each of which provides vehicular 

access to the site. It is also burdened by an easement that benefits the 

adjoining commercial development on the east boundary of the site and the 

Roads and Maritime Services for batter protection. 

26 Development in the immediate vicinity of the site is primarily for the purpose of 

commercial uses, which are accommodated in buildings of varying size. 

Commercial development exists along both sides of Bridge Street in buildings 

of between 2 and 4 storeys in height. 

Relevant planning controls 
27 The site is within Zone B7 Business Park under Ku-ring-gai Local 

Environmental Plan 2015 (LEP 2015). The proposed development is a 

permissible use, with consent in this zone as “Hardware and building supplies”. 

28 Clause 2.3(2) states: 

(2)  The consent authority must have regard to the objectives for development 
in a zone when determining a development application in respect of land within 
the zone. 

29 The zone objectives are: 

• To provide a range of office and light industrial uses. 

• To encourage employment opportunities. 

• To enable other land uses that provide facilities or services to meet the day 
to day needs of workers in the area. 

30 The council raised no contentions in relation to cl 2.3(2). 

31 Clause 4.3(2) provides that the “height of a building on any land is not to 

exceed the maximum height shown for the land on the Height of Buildings 

Map”. The site has a maximum height of 32.5 m on the Height of Buildings 

Map” and the proposed development satisfies this development standard. 

32 Clause 4.4(2) provides that the maximum FSR for a building on any land is not 

to exceed the FSR shown for the land on the Floor Space Ratio Map. The site 

has a maximum FSR of 3.5:1 on the Floor Space Ratio Map. The proposed 

development satisfies this development standard. 

33 Clause 5.9 provides requirements for Preservation of trees or vegetation. 

http://www.legislation.nsw.gov.au/fragview/inforce/
http://www.legislation.nsw.gov.au/fragview/inforce/
http://www.legislation.nsw.gov.au/fragview/inforce/
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34 Clause 5.10 Heritage conservation is relevant as part of the site is currently 

identified as Item 1593 in Sch 5, Pt 1 Heritage items of LEP 2015. The site 

identified in Sch 5 is Lot 1 in DP 718718 and not Lot B in DP 371406. The site 

is also in the vicinity of a heritage item (Item 1598 Substation at 982-984 

Pacific Highway Pymble) although the council took no issue with the proximity 

to this item. 

35 Clause 5.10(2)(a)(i) provides that: 

(2) Requirement for consent 

Development consent is required for any of the following: 

(a) demolishing or moving any of the following or altering the exterior of any of 
the following (including, in the case of a building, making changes to its detail, 
fabric, finish or appearance): 

(i) a heritage item, 

(ii. 

36 Clause 5.10(4) provides that: 

The consent authority must, before granting consent under this clause in 
respect of a heritage item or heritage conservation area, consider the effect of 
the proposed development on the heritage significance of the item or area 
concerned. This subclause applies regardless of whether a heritage 
management document is prepared under subclause (5) or a heritage 
conservation management plan is submitted under subclause (6). 

37 Ku-ring-gai Development Control Plan (the DCP) applies. Part 1 provides an 

Introduction and states that the DCP came into effect on 2 April 2015. Part 14A 

identifies the site as part of the Pymble Business Park. Relevantly, pt 14A.3 

identifies building setbacks, pt 14A.4 identifies built form with the site being 

identified as a “Landmark site” and pt 14A.6 identifies heritage matters. 

Can the item be demolished? 
The weight to a draft planning instrument 

38 The former 3M building was not listed as a heritage item at the time of the 

lodgement of the development application on 8 April 2015. While LEP 2015 

came into effect on 5 March 2015, the amendment to LEP 2015 that inserted 

the former 3M building into Sch 5 of LEP 2015 occurred on 1 May 2015. There 

was no dispute that the effect of this timing is that the applications falls within 

the savings provisions in cl 1.8A of LEP 2015. Clause 1.8A states: 



1.8A Savings provision relating to development applications 

If a development application has been made before the commencement of this 
Plan in relation to land to which this Plan applies and the application has not 
been finally determined before that commencement, the application must be 
determined as if this Plan had not commenced. 

39 It was agreed at the time of the interim findings, that the decision of Pepper J in 

Maygood Australia Pty Ltd v Willoughby City Council [2013] NSWLEC 142 at 

[29] was appropriate for the interpretation of cl 1.8. This decision meant that 

the amendment to Sch 5 is not irrelevant to the determination of the 

development application. The consideration of cl 1.8A in the interim findings 

adopted the agreed approach as required by Maygood. 

40 A similar approach was adopted by Craig J in De Angelis v Wingecarribee 

Shire Council (2016) 214 LGERA 96 however this decision was overturned by 

the Court of Appeal (De Angelis v Wingecarribee Shire Council (2016) NSACA 

189). The effect is that from 1 May 2015 the site was listed as a heritage item 

pursuant to Sch 5 of LEP 2015. 

The evidence 

41 Mr Graham Brooks provided evidence for the council and Mr Brian McDonald 

provided evidence for the applicant. Mr Brooks and Mr McDonald provided 

evidence previously in the appeal. Their current evidence in the proceedings is 

based on the different interpretation required under the De Angelis decision of 

the Court of Appeal. 

42 Mr Brooks and Mr McDonald provided a further joint report (Exhibit 14) 

although their evidence did not specifically address the criteria in the NSW 

Heritage Office Assessing Heritage Significance but instead addressed the 

following areas, as set out in the councils contentions: 

 the significance of the heritage item, 

 the redevelopment is contrary to the aims in cl 2 of LEP 2015, 

 the redevelopment is contrary to cl 5.10(1) of LEP 2015, 

 the redevelopment is contrary to cl 5.10(4) of LEP 2015, and 

 the redevelopment does not consider cl 5.10(10) of LEP 2015. 

The significance of the heritage item 

43 The Statement of Significance for the former 3M building (Exhibit 9) states: 



The 3M Building is an interesting and locally rare example of a late Twentieth 
Century office building in the International style that was constructed c.1967 
for the 3M (Minnesota Mining and Manufacturing) Company as their Sydney 
headquarters. The building is an early example of a high rise company 
headquarters in Ku-ring-gai in an area that was zoned for residential 
development. The building was designed by architects Hanson Todd and 
Partners on the 'site of the former Pymble Gas works that was established by 
the Australian Gas Light Company in 1888. The building is intact externally but 
has been altered internally and is set in a well-landscaped site that retains 
much of the original setting of the building. The building represents the 
establishment of the 3M Company in Australia was a landmark development 
for the company reflecting their corporate strength and remained as their 
headquarters for over forty years. It is likely to have special associations for 
former employees and is a local landmark. 

44 Mr Brooks agrees that the statutory heritage listing is most clearly expressed in 

the Statement of Significance as set out in the Heritage Inventory Sheet 

however for an enhanced understanding of the heritage significance; Mr 

Brooks refers to the publication A Pictorial Guide to Identifying Australian 

Architecture, Styles and Terms from 1788 to the Present (Apperley, Irving and 

Reynolds, 1989). Mr Brooks states that the transition from Post War to Late 

20th Century Internationalism in major projects around Sydney is exemplified 

by the move beyond the curved curtain-wall facades of Qantas House in 

Chifley Square (1957) and the AMP Building at Circular Quay (1959) to the 

external precast concrete structural framing of the facade of Australia Square 

(1966). It is possible to appreciate the difference between the initial, simple 

rectilinear site planning model for the 3M Building (1964), and the curvilinear 

form of the final architectural outcome. In his opinion, this further supports his 

previous position on the heritage significance of the former 3M building. 

45 Mr McDonald states that at least four assessments have been made as to the 

level of heritage significance of the former 3M building and whether it meets 

the thresholds of the assessment criteria that are commonly used for 

evaluation of significance. This is a relevant consideration because the extent 

to which the former 3M building contributes to the environmental heritage of Ku 

ring gai and its value as a heritage item must be addressed. Its listing in 

Schedule 5 is not a qualitative measure of its significance. The statement of 

heritage significance supporting its listing does provide qualitative measures. 

46 Using the terminology of the criteria for assessing significance in his original 

statement, Mr McDonald examined whether the former 3M building qualifies as 



“important” in demonstrating the qualities set down by criteria (a), (b), (c) and 

(g) or has “strong or special” associations (criteria (b) and (d)) or achieves a 

“high degree” of creative or technical achievement (criterion (c)) or possesses 

“uncommon, rare or endangered” aspects of NSW's cultural or natural history 

(or cultural or natural history of the local area) (criterion (f)). The assessment 

sets out the reasons why the former 3M building fails to rise to the levels that 

the accepted definitions of the above words highlighted in bold would imply. 

47 It follows that, having made his own assessment of significance that Mr 

McDonald does not agree with the Statement of Significance that supported 

listing of the former 3M building in Sch 5 of LEP 2015 or the expanded 

understanding of the significance of the former 3M building provided by Mr 

Brooks. In his previous statement Mr McDonald states why the former 3M 

building is a poor example of the Post War International style when compared 

with the other examples cited by Mr Brooks. 

Redevelopment is contrary to the aims in cl 2 of LEP 2015 

48 The relevant aims in cl 2(2) of LEP 2015 are: 

(2) The particular aims of this Plan are as follows: 

(a) to guide the future development of land and the management of 
environmental, social, economic, heritage and cultural resources within Ku-
ring-gai, 

. 

(f) to recognize, protect and conserve Ku-ring-gai’s indigenous and non-
indigenous cultural heritage, 

49 Mr Brooks states that the first aim of LEP 2015 is to guide the future 

development of land and management of the heritage and cultural resources 

within Ku-ring-gai. The provisions of cl 5.10(10) and DCP 2015 Part 19 support 

this aim. They enable consent to be granted for the re-use of heritage items 

and the development of heritage sites for uses that may otherwise not be 

permitted. Mr Brooks does not accept that the applicant has made a compelling 

case that the demolition of the former 3M building is warranted. 

50 Mr McDonald restates that with regard to the relevant objectives, at least four 

assessments have been made as to the level of heritage significance of the 

former 3M building and whether it meets the thresholds of the assessment 



criteria that are commonly used for evaluation of significance. This is a relevant 

consideration because the extent to which the former 3M building contributes 

to the environmental heritage of Ku ring gai and its value as a heritage item 

must be addressed. The listing in Sch 5 is not a qualitative measure of its 

significance. The statement of heritage significance prepared by Mr McDonald, 

in his previous evidence, sets out the reasons why the former 3M building fails 

to rise to the levels under the appropriate significance criteria 

Redevelopment is contrary to cl 5.10(1) of LEP 2015 

51 Clause 5.10(1) states: 

5.10 Heritage conservation 

Note. 

Heritage items (if any) are listed and described in Schedule 5. Heritage 
conservation areas (if any) are shown on the Heritage Map as well as being 
described in Schedule 5. 

(1) Objectives The objectives of this clause are as follows: 

(a) to conserve the environmental heritage of Ku-ring-gai, 

(b) to conserve the heritage significance of heritage items and heritage 
conservation areas, including associated fabric, settings and views, 

(c) to conserve archaeological sites, 

(d) to conserve Aboriginal objects and Aboriginal places of heritage 
significance. 

52 Mr Brooks states that he does not accept that a compelling case has been 

made out for the demolition of the former 3M building. Mr McDonald claims that 

the significance of its relationship with the 3M Company was irretrievably 

broken when the 3M Headquarters moved to another site. He came to no such 

conclusion when he referred to the former Qantas Building in Chifley Square, 

despite the fact that Qantas has long abandoned that building. In these 

circumstances, Mr Brooks does not accept that a photographic or other 

archival recording, or an Interpretation program, can be regarded as an 

appropriate attempt to conserve the environmental heritage of Ku-ring-gai, or to 

conserve the heritage significance of heritage items, including associated 

fabric, settings and views. 

53 Mr McDonald states that his response in his earlier evidence addresses the 

same issues in terms of the weight to be given to the level of significance of the 
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former 3M building and the degree of loss of heritage that its demolition would 

incur. In relation to the setting of the former 3M building, the previous 

comments still apply (par 2.4.3). These comments state: 

It follows that the setting, which is lacking in any evidence of intentional 
landscape design, does not demonstrate any of the activities of 3M on the site 
and therefore has no associated heritage significance. The question of tree 
retention, discussed later is more related to scenic and ecological values than 
heritage values. 

54 Mr McDonald states that there is a compelling case that, putting aside the level 

of heritage significance the former 3M Building possesses, its retention cannot 

be sustained. It is important to note that the 3M Company abandoned the 

building despite the fact that the company had explored the potential for further 

expansion of its activities on the site in May 1985. 

Redevelopment is contrary to cl 5.10(4) of LEP 2015 

55 Clause 5.10(4) states: 

5.10 Heritage conservation 

Note. 

Heritage items (if any) are listed and described in Schedule 5. Heritage 
conservation areas (if any) are shown on the Heritage Map as well as being 
described in Schedule 5. 

(4) Effect of proposed development on heritage significance The consent 
authority must, before granting consent under this clause in respect of a 
heritage item or heritage conservation area, consider the effect of the 
proposed development on the heritage significance of the item or area 
concerned. This subclause applies regardless of whether a heritage 
management document is prepared under subclause (5) or a heritage 
conservation management plan is submitted under subclause (6). 

56 Mr Brooks states, in a similar way to his previous comments, that there can be 

no dispute that the proposed demolition of the former 3M building and the 

redevelopment of the overall site must, by definition, effectively destroy the 

heritage significance of the building. In his opinion, no evidence has been 

provided to suggest that the building is in such poor structural condition or in 

such a poor state of dilapidation overall that necessary remedial works would 

compromise its heritage significance. 

57 As previously stated, a photographic or other archival recording, or an 

Interpretation program, cannot be regarded as an appropriate response to the 

demolition of the building. 
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58 Mr McDonald notes that cl 5.10(4) sets out the matters that the consent 

authority must consider - specifically "the effect of the proposed development 

on the heritage significance of the item or area concerned". He acknowledges 

that demolition of any item that has heritage significance would clearly destroy 

that heritage significance. The question in this case is how significant is the 

item? In Mr McDonald’s opinion, the weight to be given to the loss of 

significance must be in proportion to the level of heritage significance. 

59 Mr McDonald also states that the extent of the burden on an owner must also 

be weighed in proportion to the level of significance of the item. The costs 

associated with repair and reconstruction of an item of exceptional or high 

significance would be more justifiable. A high cost of repairing and 

reconstructing an item that is of limited significance may not be justifiable if it is 

a heavy burden on the owner. Even accepting that the item is listed in Sch 5 of 

LEP 2015, Mr McDonald finds the significance of the 3M Building to fall below 

the accepted acceptance criteria. 

60 In this case, it is not a matter of whether the applicant has presented evidence 

to suggest that the building is in such poor structural condition or in such a poor 

state of dilapidation overall that necessary remedial works would compromise 

its heritage significance. This is not the only test. The ability of a building of 

limited significance to be used for a compatible use at a reasonable cost is also 

an important consideration. 

Redevelopment does not consider cl 5.10(10) of LEP 2015 

Clause 5.10(10) states: 

5.10 Heritage conservation 

Note. 

Heritage items (if any) are listed and described in Schedule 5. Heritage 
conservation areas (if any) are shown on the Heritage Map as well as being 
described in Schedule 5. 

. 

. 

(10) Conservation incentives The consent authority may grant consent to 
development for any purpose of a building that is a heritage item or of the land 
on which such a building is erected, or for any purpose on an Aboriginal place 
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of heritage significance, even though development for that purpose would 
otherwise not be allowed by this Plan, if the consent authority is satisfied that: 

(a) the conservation of the heritage item or Aboriginal place of heritage 
significance is facilitated by the granting of consent, and 

(b) the proposed development is in accordance with a heritage management 
document that has been approved by the consent authority, and 

(c) the consent to the proposed development would require that all necessary 
conservation work identified in the heritage management document is carried 
out, and 

(d) the proposed development would not adversely affect the heritage 
significance of the heritage item, including its setting, or the heritage 
significance of the Aboriginal place of heritage significance, and 

(e) the proposed development would not have any significant adverse effect 
on the amenity of the surrounding area. 

61 Mr Brooks states that no new evidence has been provided to suggest that the 

opportunities now presented by cl 5.10(10) have been taken up by the 

applicant. In light of the decision in De Angelis alternatives to the proposed 

development should have been considered as part of the preparation of 

amended plans. The alternative use provisions would enable the remainder of 

the site to be developed for high density residential with the former 3M building 

upgraded as a centre for small business or other compatible purposes. 

62 Mr Brooks, again, does not believe that the applicant has made a compelling 

case for demolition of the former 3M building 

63 Mr McDonald responds by stating that when the heritage issue was raised by 

the council, the applicant commissioned an experienced and respected 

heritage architect to undertake an independent assessment of the heritage 

significance of the 3M Building, which found that it did not qualify as a heritage 

item. Also, an overview of the work necessary to bring the building up to 

current Building Code and Fire Safety standards was commissioned. In these 

circumstances, it is unrealistic and unreasonable to demand that the applicant 

should undertake a study of alternative forms of development retaining the 

former 3M building. Mr McDonald states that it would have been obvious that 

the site cannot accommodate a Bunnings store and an operational 3M 

Building. Furthermore, the multi-level nature and the size of the floor plates of 

the 3M Building mean it could not be adapted as part of a Bunnings store. 



64 At this point, the heritage incentives cl 5.10(10) was not applicable and would 

not need to be considered. Clause 5.10(10) could not have been applied until 

after 1 May 2015 when the item was listed. When it became apparent that the 

former 3M building's heritage listing would in fact proceed, the project had 

reached the point where the applicant was committed to development of a 

Bunnings store. Any alternative development option that would retain the 3M 

Building would render the Bunnings project unviable. Nothing could be 

achieved by invoking the provisions of cl 5.10(10). In these circumstances, it is 

unreasonable to expect that the applicant should go through an exercise of 

exploring other adaptable uses for the former 3M building that do not serve the 

applicant's core business needs. 

65 Putting aside the development of a Bunnings Store, evidence has been 

provided to show that upgrading or adaptation for office or similar uses, (a) 

would significantly change the building, (b) that commercial office use in the 

precinct is failing because businesses are vacating and going elsewhere, just 

as the 3M company did, and (c) the building had been vacant for several years 

due to lack of interest in purchasing it. The evidence provided by other experts 

indicates that there is not a market that would sustain this level of expenditure. 

The break with continuous use by the 3M company several years ago, further 

weakens any connections under assessment criteria (a), (b) and (d). 

66 Mr McDonald states that even though a hotel or motel is permissible in the 

zone, the extent of alteration to serve this use would seriously diminish the little 

heritage significance it possesses. Alternatively, non-complying uses that might 

be considered by someone else under cl 5.10(10) are types of residential 

adaptation, which would likely have unacceptable impacts due to the 

substantial transformation of the nature of the building through degree of 

compartmentation and provision of balconies as required for residential 

accommodation. The building lacks flexibility in its ability to meet the 

requirements of SEPP 65 and the Apartment Design Guide. 

67 In the opinion of Mr McDonald, all of the alternative uses fail the test of "the use 

should fit the building, not “the building be made to fit the use." In the light of 

the above discussion, Mr McDonald fails to see how the listing the 3M Building 



on 1 May 2015 and therefore bringing the introduction of cl 5.10(10) into play, 

would make any significant difference to the matters dealt with by the 

applicants economic and market evidence from Mr David Leyshon, Mr Martin 

Hilland and Mr Simon Hensley. Mr McDonald refers to his previous evidence 

where he states "Any estimation of the costs of additional hypothetical adaptive 

re-use works and/or other development options on the rest of the site with the 

building retained could only be highly conjectural at this stage." 

68 Mr McDonald concludes by stating the evidence before the Court from the 

original proceedings shows that there is a compelling case that the former 3M 

building may be demolished on the grounds of its limited heritage significance 

and the lack of viability in upgrading the building for commercial office use or 

adapting the building to some other use 

Findings 

69 The fundamental difference between the expert evidence is the very different 

levels of significance attributed to the former 3M building. This difference is 

central to the evidence on each of the specific areas addressed by Mr Brooks 

and Mr McDonald in their further evidence. In considering their further evidence 

I make the following comments. First, I did not understand there to be any 

dispute over the significance of the former 3M building. The site is identified as 

Item 1593 in Sch 5 Heritage items of LEP 2015 as “3M Building (former)” 

having Local Significance. The Statement of Significance is set out in the 

Inventory Sheet was accepted by both experts although Mr Brooks sought to 

add to the description of the significance of the heritage item with reference to 

the publication A Pictorial Guide to Identifying Australian Architecture, Styles 

and Terms from 1788 to the Present. While this reference supports the position 

of Mr Brooks, I am not satisfied that it adds, in any meaningful way, to the 

debate between the experts. At best, it provides additional support for Mr 

Brooks position but does not provide any new evidence on the significance of 

the former 3M building. 

70 The second matter relates to the concern that the redevelopment is contrary to 

some aims in cl 2 of LEP 2015. While a reference to the aims of LEP 2015 is 

not an irrelevant consideration, there is no operative clause that requires that 



the aims must be taken into consideration of a development application. I do 

not see this as a means of diminishing the importance of those matters 

addressed in the aims but more specific and probably more effective 

requirements are available in cl 5.10(4). 

71 Third, and in relation to the concern that the redevelopment is contrary to cl 

5.10(1) of LEP 2015, I adopt similar comments I made in the previous 

paragraph in that there is no operative clause that requires that the objectives 

must be taken into consideration of a development application. Again, more 

specific and probably more effective requirements are available in cl 5.10(4). 

72 Fourth, and in relation to the incentive provisions in cl 5.10(10), I note the 

provisions are not mandatory. They simply provide the opportunity to use “a 

heritage item or of the land on which such a building is erected, or for any 

purpose on an Aboriginal place of heritage significance” for a “purpose (that) 

would otherwise not be allowed by this Plan” subject to the matters in ss (a) to 

(e). There can be no obligation for a person that seeks the demolition of a 

heritage item to address the requirements of this sub clause. As Mr McDonald 

stated, “it is unreasonable to expect that the applicant should go through an 

exercise of exploring other adaptable uses for the former 3M building that do 

not serve the applicant's core business needs”. 

73 In response to the assertion of Mr Brooks that another use could be found for 

the building, the evidence of Mr Peter Leyshon is uncontested. He states that: 

 the Pymble/Gordon area; as an office location has at best, has been static 
since the early 1990s, in that there has been no new development of offices, 

 the results of a survey of the Pymble Business Park undertaken in January 
2016 identified a vacancy rate of 23.6%, and 

 the current vacancy rate in the Pymble/Gordon area can reasonably be 
described as being "off the chart" as far as Sydney's major office markets 
currently are concerned. 

74 Mr Leyshon states that the major problem confronting the Pymble Business 

Park is the substantial increase in competition that the area faces from both a 

change in the way businesses use office space and, more relevantly, from a 

substantial increase in competition from other suburban office 

centres/locations. In his view, the preconditions which gave rise to the demand 



for, and feasibility of, office development in Pymble have irrevocably changed. 

Consequently, the retention of the former 3M building for a commercial use 

runs the very real risk that it will continue to remain vacant, compounding the 

existing deterioration of the Pymble Business Park as a whole. 

75 Also, the uncontested evidence of Mr Martin Hill and Mr Simon Hensley 

identifies that the former 3M building would require substantial refurbishment 

and upgrade in order to meet current day BCA standards, with the cost of the 

rectification works being in the order of $10.660 million excluding GST. 

76 Fifth, and there can be no doubt that the assessment required by cl 5.10(4) is 

at the centre of the dispute. Mr Brooks and Mr McDonald hold totally different 

views on the heritage significance in their earlier evidence and their more 

recent evidence. Consistent with assessing heritage significance, Mr Brooks 

and Mr McDonald appropriately used the criteria in Assessing Heritage 

Significance (2001) from the NSW Heritage Office in their previous evidence; 

the conclusions were repeated in their most recent evidence. This assessment 

was undertaken in the interim findings (pars 26 to 81) after considering the 

evidence of Mr Brooks and Mr McDonald. The conclusion (at par 81) stated: 

81. Pursuant to cl 5.10, I find that the proposed development has little if any, 
heritage significance and as such the demolition on the former 3M building can 
be supported. 

77 I am not satisfied that Mr Brooks provided any new evidence in the recent joint 

report with Mr McDonald that would suggest that the findings in the interim 

judgment should be changed. In my view, the assessment undertaken in the 

interim findings at pars 26 to 81 remains valid. 

78 Mr Hemmings also raises other matters in his submissions that require a 

response. He submits that weight should be given to the existence of the listing 

of the former 3M building in Sch 5 of LEP 2015 by the council. This submission 

must be rejected. Clause 5.10 (or any part of LEP 2015) contains no such 

consideration or requirement. Clause 5.10(2)(a)(i) provides the opportunity to 

demolish a heritage item subject to cl 5.10(4) that requires, before granting 

consent, the Court must consider the effect of the proposed development on 

the heritage significance of the heritage item. This assessment has been 



undertaken and found that the former 3M building has little if any, heritage 

significance. 

79 Mr Hemmings also submits that it is not the role of Mr McDonald to “go behind” 

the listing of the former 3M building in Sch 5. This also must be rejected as Mr 

McDonald simply carried out the task required by cl 5.10(4) in assessing the 

heritage significance of the heritage item using the accepted criterion in 

Assessing Heritage Significance. 

80 Mr Hemmings also submitted that, contrary to the interim judgment (at par 69) 

that Mr Brooks did address Criteria (g) – Representativeness in Assessing 

Heritage Significance. It is not clear to me where Mr Brooks addressed Criteria 

(g). He provided two sets of evidence in the original hearing; an individual 

expert report (Exhibit 5), and a joint expert report with Mr McDonald (Exhibit 6): 

The analysis of the criteria in Assessing Heritage Significance was undertaken 

in Exhibit 5 at Part 3.1 - Assessment of Heritage Significance (p21). Part 3.1 

addresses Criterion (a), (b), (c), (d), (e) and finishes with Criterion (f) on p25. If 

Mr Brooks addressed Criterion (g), I would have expected to find any evidence 

in Exhibit 5 and following his commentary on the other criteria. I also cannot 

find any reference to Criterion (g) in Exhibit 6 although I accept that it may have 

been referred to in the oral evidence of Mr Brooks. 

Loss of significant vegetation 
The evidence 

81 The loss of significant vegetation was identified as the removal of Tree T135. 

Evidence was provided by Mr John Lock, a landscape architect and Mr Mark 

Kokot, an arborist for the applicant and Ms Robyn Askew, a landscape 

architect for the council. The experts were not required for cross examination. 

82 Mr Lock states that Tree T135 is large healthy Sydney Blue Gum with good 

form and structure and has visual significance within the site. The tree would 

appear to predate the 3M building and has been left isolated on a mown grass 

bank. The predominant view of the tree is from within the site only, as viewed 

from the south. It is agreed that with a canopy of over 30m, the top part of the 

tree canopy can be seen from distant views on the Pacific Highway. It is only 

possible though to see the top of the canopy, which is layered in with other 



surrounding trees. Due to the site topography and with the trunk of tree 

screened by the existing building and surrounding trees, Tree T135 does not 

present with visual significance as single specimen when viewed from outside 

the site. 

83 Mr Lock further states that a large landscape area is to be provided in the 

northern corner of the site which is to be re vegetated with Blue Gum High 

Forest species. Planting densities that are outlined in the Vegetation 

Management Plan will provide compensation planting including several Sydney 

Blue Gums. The future landscape character will be improved by the replanting 

of groves of new trees that will mature in time and compensate for the 

immediate loss of Tree T135. 

84 Ms Askew states that the design of the development has not taken into 

consideration the relevant controls and objectives under LEP 2015 and the 

DCP. In her opinion, Tree 135 is the most significant tree of the 231 trees 

assessed by Mr Kokot as the combined height of greater than 30 m and 

canopy spread of 24 m makes Tree T135 at least 30% larger than any of the 

trees assessed by the arborist. The landscape significance of Tree T135 is 

rated as "Very High" based on its amenity, environmental and heritage values, 

the Visual Tree Assessment (VTA) has the highest rating of 5. Unlike the other 

existing vegetation on the site, Tree T135 is growing in isolation with high 

visibility particularly within the site. 

85 Ms Askew describes Tree T135 as the best example of a Sydney Blue Gum 

that she has viewed over the last 28 years of working in the council. In her 

opinion, the applicant has relied upon the built form controls to justify removal 

of the tree. The planning controls, specifically setbacks, are only one 

consideration in the overall analysis of the attributes and constraints of the site. 

Vegetation and trees are of equal importance in achieving a sensitive outcome 

for the site. The broad application of the setback controls does not outweigh 

the significance and contribution to the site that this tree makes. 

86 The retention of most of the existing vegetation along the Pacific Highway and 

Ryde Road which would have been retained in conjunction with any 

redevelopment of the site does not provide justification for the removal of Tree 



T135. Further, the planting of replacement trees cannot offset the loss of, or 

compensate for, the maturity, visual and landscape significance of Tree T135. 

An attempt at replacing Tree T135 as an isolated specimen is also unlikely due 

to lack of space within the setbacks which are constrained by either existing 

vegetation or the need to provide adequate screening for the development. The 

proposed removal of Tree T135 is a failure to recognise its landscape 

significance which is in conflict with the aims and objectives of the relevant 

controls. 

Findings 

87 Similar, if not identical issues were raised in the earlier hearing on Tree T135 

and I propose to adopt my previous findings, which state (at par 91): 

The undisputed evidence was that Tree T135 has high significance, good 
overall health and condition and has visual amenity. The site inspection 
confirmed the state of Tree T135. The location of Tree T135 however has a 
considerable impact on any redevelopment of the site, particularly given the 
findings in preceding paragraphs on the significance of the former 3M building. 

While I accept that every endeavor should be made to retain Tree T135 in any 
redevelopment of the site, it is not a matter that would warrant the refusal of an 
application if the tree needed to be removed. 

Orders 

88 There being no reason why development consent should not be granted, the 

orders of the Court are: 

(1) The appeal is upheld. 

(2) Development Application DA0115/15 for the demolition of all existing 
structures, tree removal, earthworks, road widening, driveway access 
from Ryde Road, signage, landscaping, the consolidation of titles, 
retaining walls and construction of a building and its use for the sale of 
hardware and building supplies at 950-950A Pacific Highway and 2 
Bridge Street, Pymble is approved subject the conditions in Annexure A. 

(3) The exhibits are returned with the exception of exhibits N, O and P. 

______________ 

G Brown 

Commissioner of the Court 

152878.16 (C) gtb (263 KB, pdf) 

 

http://www.caselaw.nsw.gov.au/asset/59154490e4b058596cba6761.pdf
http://www.caselaw.nsw.gov.au/asset/59154490e4b058596cba6761.pdf


 
DISCLAIMER - Every effort has been made to comply with suppression orders or statutory 
provisions prohibiting publication that may apply to this judgment or decision. The onus remains on 
any person using material in the judgment or decision to ensure that the intended use of that 
material does not breach any such order or provision. Further enquiries may be directed to the 
Registry of the Court or Tribunal in which it was generated. 



 

 
Land and Environment Court 

New South Wales 

 

 

Case Name:  Ku-ring-gai Council v Bunnings Properties Pty Ltd 
(No 2) 

Medium Neutral Citation:  [2018] NSWLEC 19 

Hearing Date(s):  13 October 2017 

Date of Orders: 28 February 2018 

Decision Date:  28 February 2018 

Jurisdiction:  Class 1 

Before:  Sheahan J 

Decision:  Appeal dismissed with costs. See paragraph [106] 

Catchwords:  APPEAL – s 56A appeal from the decision of a 
Commissioner to grant conditional consent to a 
development application – whether Commissioner 
correctly applied the “amber light” approach – whether 
amber light approach resulted in a significantly different 
development – amber light approach correctly applied – 
heritage significance of a listed heritage item on the site 
– no error of law in the Commissioner’s decision to 
allow for the demolition of a locally listed heritage item – 
decision to remove tree not found to be made 
unreasonably – issue in cross-appeal did not arise for 
decision – costs 

Legislation Cited:  Civil Procedure Act 2005 
Criminal Appeal Act 1912 
Environmental Planning and Assessment Act 1979 
Ku-ring-gai Local Environmental Plan 2015 
Land and Environment Court Act 1979 

Cases Cited:  ABAX Contracting Pty Limited v The Hills Shire Council 
[2016] NSWLEC 105 
Ali v Liverpool City Council [2009] NSWLEC 1327 



Botany Bay City Council v Botany Development Pty Ltd 
(No 2) [2015] NSWLEC 55 
Bunnings Properties Pty Ltd v Ku-ring-gai Council (No 
2) [2016] NSWLEC 1659 
Bunnings Properties Pty Ltd v Ku-ring-gai Council (No 
4) [2017] NSWLEC 1238 
Bunnings Properties Pty Ltd v Ku-ring-gai Council 
[2016] NSWLEC 1658 
Champions Quarry Pty Limited v Lismore City Council 
[2011] NSWLEC 1124 
Helou v Strathfield Municipal Council (2006) 144 
LGERA 322; [2006] NSWLEC 66 
Ku-ring-gai Council v Bunnings Properties Pty Ltd 
[2017] NSWLEC 16 
Luxe Manly Pty Limited v Northern Beaches Council 
[2016] NSWLEC 156 
Marinkovic v Rockdale City Council (2007) 151 LGERA 
385; [2007] NSWLEC 71 
Maxnox Pty Limited v Hurstville City Council (2006) 145 
LGERA 373; [2006] NSWLEC 146 
Port Stephens Council v Jeffrey Sansom (2007) 156 
LGERA 125; [2007] NSWCA 299 
Randwick Municipal Council v Manousaki (1988) 66 
LGRA 330 
Riordans Consulting Surveyors Pty Limited v Lismore 
City Council [2010] NSWLEC 1333 
Riverstone Parade Pty Limited v Blacktown City Council 
[2015] NSWLEC 137 
Southon & Ors v Gordon Plath on behalf of the 
Department of Environment and Climate Change 
(2010) 181 LGERA 352; [2010] NSWCCA 292 
Stanton Dahl Architects v Penrith City Council [2010] 
NSWLEC 156 
Tanious v Georges River Council [2016] NSWLEC 142 
The Benevolent Society v Waverley Council [2010] 
NSWLEC 1082 
Wingecarribee Shire Council v De Angelis [2016] 
NSWCA 189 

Category:  Principal judgment 

Parties:  Ku-ring-gai Council (Appellant) 
Bunnings Properties Pty Ltd (Respondent) 



Representation:  Counsel: 
Mr I Hemmings, SC with Mr C Lenehan, barrister 
(Appellant) 
Mr A Galasso, SC (Respondent) 
Solicitors: 
Sparke Helmore Lawyers (Appellant) 
Norton Rose Fulbright Australia (Respondent) 

File Number(s):  2017/206960 

Decision under appeal:     

 Court or Tribunal:  Land and Environment Court of New South Wales 

  Jurisdiction:  Class 1 

  Citation:  Bunnings Properties Pty Ltd v Ku-ring-gai Council (No 
4) [2017] NSWLEC 1238 

  Date of Decision:  16 May 2017 

  Before:  Brown C 

  File Number(s):  2016/152878 

JUDGMENT 
Introduction 

1 In the Class 1 development appeal now the subject of this present appeal 

under s 56A of the Land and Environment Court Act 1979 (“the Court Act”), a 

commissioner of the Court relevantly made four substantive decisions. 

2 In brief summary, those decisions were, in chronological order: 

(1) to make what he has called “interim findings” in respect of issues in the 
appeal ([2016] NSWLEC 1658, on 20 July 2016 – “the first decision”); 

(2) to grant leave to reopen ([2016] NSWLEC 1659, on 28 October 2016 – 
“the reopening decision”); 

(3) to grant leave to rely on amended plans (“the amended plans 
decision” on 5 December 2016 – the Commissioner published no 
specific judgment, but his reasons were included early in judgment (4) in 
May 2017); and 

(4) to uphold the Class 1 appeal and grant consent, on conditions ([2017] 
NSWLEC 1238, on 16 May 2017 – “the final decision”). 



3 The appellant, Ku-ring-gai Council (“Council”), says that the Commissioner’s 

first decision really amounted to a refusal of the development application 

(“DA”), without an order to that effect. Council notes, in its submissions in chief 

(21 September 2017, pars 2-3): 

2.   The decisions are inextricably linked. The primary grounds of appeal are 
derived from the reasons in the Decision on 20 July 2016, with the three later 
decisions being infected by the initial error. 

3.   At the heart of the appeal is whether the Commissioner had power to 
refuse an application for development approval and then in the same 
proceedings, to allow the respondent, ... to present a further proposed 
development for approval by the Court, giving an indication of what such a 
hypothetical development application ought contain. 

4 On the other hand, the respondent, Bunnings Properties Pty Ltd (“Bunnings”) 

says (subs pars 2-5): 

2   ... 

(4)   the Interim Findings were not a final and operative decision, and 
their proper characterisation is as interim findings or, as styled by 
Commissioner Brown, as “Directions for Amended Plans”; 

... 

3   Section 56A(1) of the [Court Act] provides that a party may appeal to the 
Court against an order or a decision of the Court on a question of law, being 
an order or a decision made by a Commissioner or Commissioners. 

4   None of the Interim Findings, the Re-Opening Decision or the Amended 
Plans Decision, was a final, operative or determinative decision. The decision 
of Pain J in Ku-ring-gai Council v Bunnings Properties Pty Ltd [2017] NSWLEC 
2017 (sic – 16) so held at [19] and [21. 

5   It follows from this that: 

(1)    In this Appeal, the only decision which this Court has jurisdiction 
to consider in a s56A Appeal is the Final Decision, as only that 
decision constituted a final, operative and determinative decision. 

(2)   Therefore, the primary issue for this Court to consider is whether 
the Final Decision is infected by an error of law. 

(3)   The only relevance of the Interim Findings, Reopening Decision 
and Amended Plans Decision is the extent (if any) to which they may 
give rise to any jurisdictional error in the Final Decision. 

5 The present s 56A appeal was lodged on 7 July 2017, and came on for 

hearing before me on 13 October 2017. 

6 Also before me on 13 October 2017 was a cross-appeal filed by Bunnings on 

1 August 2017. 



7 The appellant Council is represented by Mr Ian Hemmings SC and Mr C 

Lenehan of counsel, and the respondent Bunnings by Mr Adrian Galasso SC. 

8 It is appropriate to now summarize the grounds stated, and the relief sought, in 

both the appeal and the cross-appeal, omitting the particulars provided. 

9 In the Council’s appeal, the stated grounds can be summarized as follows: 

1 & 3   In respect of his decisions of 20 July 2016 and 5 December 2016, the 

Commissioner erred at law in allowing revised plans, at least partly by following 

what has been called the “amber light” approach (Ground 1(d)). 

2   In respect of his decision on 28 October 2016, the Commissioner erred at 

law by making, without power, the reopening decision. 

4   In respect of the final decision on 16 May 2017, the Commissioner erred at 

law by granting, without power, the Court’s approval to the DA. His decision is 

also said to include several other errors of law. 

10 Council seeks the following orders in its appeal: 

1   To the extent necessary, leave be granted to extend the time within which 
to file an application for leave to appeal to the date of the filing of this 
summons. 

2   Appeal allowed. 

3   The Decision insofar as it concerns the findings the subject of appeal be set 
aside and in lieu thereof, the application ... be dismissed. 

4   The decisions of 28 October 2016, 5 December 2016 and 16 May 2017 be 
set aside and in lieu thereof, the applications be dismissed. 

5   The respondent pay the costs of the appeal. 

11 In its Cross-Appeal, Bunnings pleads: 

If the Court makes the order sought by the Applicant at paragraph 4 of the 
Summons filed on 7 July 2017, or otherwise finds that the Commissioner erred 
at law in granting leave to rely upon amended plans, the Cross-Claimant 
cross-appeals from that part of the order ... made on 5 December 2016 
(Amended Plans Decision) which requires the Cross-Claimant to pay costs 
pursuant to s97B of the Environmental Planning and Assessment Act 1979 
(NSW) ([“EPA Act”]) ... 

12 Bunnings seeks, on stated grounds, the following orders in its cross-appeal: 

1   The Cross-Appeal be allowed. 

2   [Council] be ordered to repay to [Bunnings] the amount of s97B costs paid 
by Bunnings to Council pursuant to the Amended Plans Decision. 



3   The Cross-Respondent [Council] pay the costs of the Cross-Appeal. 

13 Before I set out relevant statutory provisions, I will now endeavour to 

summarize some relevant facts and events (informed by the chronology at 

tab 21). 

Background and Chronology 
14 The subject site is located at 950-950A Pacific Highway and 2 Bridge Street, 

Pymble, and is zoned “B7 Business Park” under the Ku-ring-gai Local 

Environmental Plan 2015 (“LEP”), which commenced on 2 April 2015. 

15 As noted in Council’s submissions in chief (par 7), existing on the Site is a 5-

storey commercial building (known as the former 3M Building), set in an 

established landscape setting, with driveways accessing Bridge Street, a 2-

storey carpark, and, on the second allotment, a separate 2 storey building with 

another carpark and driveway accessing Bridge Street. 

16 The relevant DA was lodged with Council on 8 April 2015. 

17 As also noted in Council’s submissions (par 5) the applicant for consent, 

Bunnings, sought approval for the demolition of existing structures, tree 

removal, earthworks and retaining walls, construction of a four-storey building 

and its use for hardware and building supplies, road widening and driveway 

access from Ryde Road, signage, landscaping, consolidation of titles and 

Stage 1 approval for a community garden. 

18 On 1 May 2015, the “3M” building became a listed heritage item under an 

amendment to the LEP. 

19 On 26 June 2015, Bunnings lodged its Class 1 appeal against Council’s 

deemed refusal of its DA. 

20 On 6 November 2015, the Court granted leave for Bunnings to rely on 

amended plans, and the amended application (subs par 10) sought consent for 

“demolition of the existing 5-storey [3M] office building ... at 950 Pacific 

Highway and ancillary structures, the 2-storey concrete car park at 950-950A 

Pacific Highway, the hardstand car parking area on No. 950-950A Pacific 

Highway, and the part 2 and part 3 storey office building, garage and metal 

shed at 2 Bridge Street”. 



21 On 26 to 28 April 2016, the Commissioner heard the merits appeal. He 

handed down his “first decision” on 20 July 2016 ([2016] NSWLEC 1658). He 

made a series of findings, in a lengthy judgment, much of it concerned with 

competing evidence on heritage issues. He also addressed design and 

vegetation issues. He relevantly found “little if any” heritage significance in the 

3M building, and he also found that the asserted threat to a particular tree 

(numbered “135” in the material) would not warrant refusal of consent. 

22 The learned Commissioner concluded (at [104]-[110] – emphasis mine): 

104   In considering the different evidence from the experts and with the 
benefit of a site inspection, I am not satisfied that the proposed 
development is acceptable in the form presented to the Court. That is not 
to say that a “Hardware and building supplies”, in some form, is not 
capable of being constructed on the site. ... 

105   During closing submissions, Mr Galasso sought, in the event that the 
Court did not find the proposed plans acceptable, to be given the opportunity 
to address the concerns raised by the council, including the breach of the 
20 m setback to the Pacific Highway and Ryde Road and the design quality of 
the building, with further plans. I propose to take up this offer principally 
because the matter of the demolition of the former 3M building has been found 
in the applicants favour ... 

106   In coming to this conclusion, it does not follow that approval will be 
granted if amended plans are provided. DCP 2015 correctly highlights the 
importance of the Pymble Business Park through its controls in cl 14A.1 where 
the clause describes the planned future character for the Pymble Business 
Park ... 

107   The site is specifically addressed in cl 14A.5 as a “landmark site at the 
corner of Ryde Road and Pacific Highway. This is a visually prominent site 
with the potential to serve as a memorable marker in this locality”. Control 6 
states: 

6 The site is to have a landmark building that is unique and site 
responsive. The building design is to be visually prominent and 
distinctive in architectural form and identify the location of Pymble 
Business Park within the region. 

108   In considering the controls in cl 14A, it must be understood that the 
architectural form will normally reflect its use. In this case, a development 
application is for a “hardware and building supplies” establishment and will 
have a different form to say “Office premises” but that does not mean that a 
“hardware and building supplies” establishment cannot be designed to 
address the requirements in cl 14A. 

109   Based on the evidence, any new design should include: 

•   compliance with the 20 m setback. 

•   comprehensive landscaping of the 20 m setback, 

•   details of signage that are relatively discrete, 



•   the absence of outside storage areas that can be viewed from the 
public domain, and 

•   an architectural design that provides interest and an attractive 
appearance from the public domain. 

110   If the applicant is prepared to provide additional drawings, the 
future progress of the matter will be discussed when these findings are 
handed down. Alternatively, if the applicant does not wish to provide 
additional drawings; the appeal will be dismissed. 

23 On 1 August 2016, the Court of Appeal handed down a decision which 

overturned a construction point upon which the Commissioner had relied in his 

July 2016 decision, in respect of the heritage issue: see Wingecarribee Shire 

Council v De Angelis (“De Angelis”) [2016] NSWCA 189. 

24 Bunnings then sought leave to reopen its Class 1 appeal, and leave was 

granted, in the Commissioner’s “reopening decision”, on 28 October 2016 

([2016] NSWLEC 1659). 

25 In that judgment, the learned Commissioner described (at [19]) his earlier/first 

judgment as an “‘Interim Judgment’, ... in essence only interim findings on the 

application before the Court”. He noted (again at [19]) that the cover sheet of 

that judgment described the July “decision” as “Directions for amended plans”. 

26 He also said (at [20] – emphasis mine): “... the interests of justice are best 
served by hearing from the parties on the Court of Appeal decision in De 

Angelis”, and then made the following order (at [21]): 

(1)   Leave to reopen the proceedings is granted, with respect to the 
application of clause 1.8A of the ... LEP ... following the Court of Appeal 
decision in ... De Angelis ... 

27 During a hearing on 5 December 2016, the Commissioner granted Bunnings 

leave to rely on further amended plans, and indicated he would later provide 

reasons (T05.12.16, p26, LL18-20). 

28 On 3 March 2017 (in [2017] NSWLEC 16), Pain J dismissed a Notice of 

Motion, filed by Bunnings on 20 February 2017, and heard on 24 February 

2017, for the summary dismissal of a s 56A appeal Council had lodged on 10 

February 2017, against the Commissioner’s “amended plans” decision. 



29 Pain J noted (at [3]) that the Commissioner had delivered an “interim findings 

judgment”, had “resolved not to approve the DA and gave Bunnings the option 

of filing amended plans”. Her Honour then said (at [19] – emphasis mine): 

The material finding of the Commissioner in the interim findings judgment was 
in [104] to the effect that he was not satisfied that the proposed development 
was acceptable in the form before the Court. That finding is not the subject of 
the s 56A appeal. I agree with Bunnings’ submissions that the statements in 
par [110] of the interim findings judgment providing an option to 
Bunnings to file additional plans do not constitute a decision within the 
meaning of s 56A because the statements are not a finding which is final, 
operative or determinative in a practical sense of an issue falling for 
consideration. To the extent final might be understood to exclude interlocutory 
I do not intend that the word have that meaning. 

30 Her Honour also noted (at [21]), as the Commissioner had (first decision at 

[106] – quoted in [22] above), that “the lodging of amended plans does not give 

rise to any particular outcome in the appeal”. 

31 On the basis of those “further amended plans”, the Commissioner conducted a 

further merits hearing on 24-28 March 2017. 

32 On 16 May 2017, the Commissioner published his “final decision”, upholding 

Bunnings’ appeal. 

33 The learned Commissioner gave (at [3]-[20]) his reasons for having allowed 

amended plans – he was satisfied that the amendments would not render the 

proposal a “new” application. He then noted (at [22]): 

The contention relating to the design was not pressed by the council following 
the agreement by the experts in their joint report that the design was 
acceptable. I note the design was the sole reason for the interim findings and 
the amended plans. 

34 He went on to deal with De Angelis, and to consider all the expert heritage 

evidence then before him. He said (at [69]-[79], under the heading “Findings” – 

emphasis mine): 

69   The fundamental difference between the expert evidence is the very 
different levels of significance attributed to the former 3M building. This 
difference is central to the evidence on each of the specific areas addressed 
by Mr Brooks and Mr McDonald in their further evidence. In considering their 
further evidence I make the following comments. First, I did not understand 
there to be any dispute over the significance of the former 3M building. The 
site is identified as Item 1593 in Sch 5 Heritage items of LEP 2015 as “3M 
Building (former)” having Local Significance. The Statement of Significance is 
set out in the Inventory Sheet was accepted by both experts although Mr 
Brooks sought to add to the description of the significance of the heritage item 



with reference to the publication A Pictorial Guide to Identifying Australian 
Architecture, Styles and Terms from 1788 to the Present. While this reference 
supports the position of Mr Brooks, I am not satisfied that it adds, in any 
meaningful way, to the debate between the experts. At best, it provides 
additional support for Mr Brooks position but does not provide any new 
evidence on the significance of the former 3M building. 

70   The second matter relates to the concern that the redevelopment is 
contrary to some aims in cl 2 of LEP 2015. While a reference to the aims of 
LEP 2015 is not an irrelevant consideration, there is no operative clause that 
requires that the aims must be taken into consideration of a development 
application. I do not see this as a means of diminishing the importance of 
those matters addressed in the aims but more specific and probably more 
effective requirements are available in cl 5.10(4). 

71   Third, and in relation to the concern that the redevelopment is contrary to 
cl 5.10(1) of LEP 2015, I adopt similar comments I made in the previous 
paragraph in that there is no operative clause that requires that the objectives 
must be taken into consideration of a development application. Again, more 
specific and probably more effective requirements are available in cl 5.10(4). 

72   Fourth, and in relation to the incentive provisions in cl 5.10(10), I note 
the provisions are not mandatory. They simply provide the opportunity to 
use “a heritage item or of the land on which such a building is erected, or for 
any purpose on an Aboriginal place of heritage significance” for a “purpose 
(that) would otherwise not be allowed by this Plan” subject to the matters in ss 
(a) to (e). There can be no obligation for a person that seeks the demolition of 
a heritage item to address the requirements of this sub clause. As Mr 
McDonald stated, “it is unreasonable to expect that the applicant should 
go through an exercise of exploring other adaptable uses for the former 
3M building that do not serve the applicant's core business needs”. 

73   In response to the assertion of Mr Brooks that another use could be found 
for the building, the evidence of Mr Peter Leyshon is uncontested. He states 
that: 

•   the Pymble/Gordon area; as an office location has at best, has been 
static since the early 1990s, in that there has been no new 
development of offices, 

•   the results of a survey of the Pymble Business Park undertaken in 
January 2016 identified a vacancy rate of 23.6%, and 

•   the current vacancy rate in the Pymble/Gordon area can reasonably 
be described as being "off the chart" as far as Sydney's major office 
markets currently are concerned. 

74   Mr Leyshon states that the major problem confronting the Pymble 
Business Park is the substantial increase in competition that the area faces 
from both a change in the way businesses use office space and, more 
relevantly, from a substantial increase in competition from other suburban 
office centres/locations. In his view, the preconditions which gave rise to the 
demand for, and feasibility of, office development in Pymble have irrevocably 
changed. Consequently, the retention of the former 3M building for a 
commercial use runs the very real risk that it will continue to remain 
vacant, compounding the existing deterioration of the Pymble Business Park 
as a whole. 



75   Also, the uncontested evidence of Mr Martin Hill and Mr Simon Hensley 
identifies that the former 3M building would require substantial refurbishment 
and upgrade in order to meet current day BCA standards, with the cost of the 
rectification works being in the order of $10.660 million excluding GST. 

76   Fifth, and there can be no doubt that the assessment required by cl 
5.10(4) is at the centre of the dispute. Mr Brooks and Mr McDonald hold 
totally different views on the heritage significance in their earlier 
evidence and their more recent evidence. Consistent with assessing 
heritage significance, Mr Brooks and Mr McDonald appropriately used the 
criteria in Assessing Heritage Significance (2001) from the NSW Heritage 
Office in their previous evidence; the conclusions were repeated in their most 
recent evidence. This assessment was undertaken in the interim findings (pars 
26 to 81) after considering the evidence of Mr Brooks and Mr McDonald. The 
conclusion (at par 81) stated: 

81. Pursuant to cl 5.10, I find that the proposed development has little 
if any, heritage significance and as such the demolition on the former 
3M building can be supported. 

77   I am not satisfied that Mr Brooks provided any new evidence in the 
recent joint report with Mr McDonald that would suggest that the findings in 
the interim judgment should be changed. In my view, the assessment 
undertaken in the interim findings at pars 26 to 81 remains valid. 

78   Mr Hemmings also raises other matters in his submissions that require a 
response. He submits that weight should be given to the existence of the 
listing of the former 3M building in Sch 5 of LEP 2015 by the council. This 
submission must be rejected. Clause 5.10 (or any part of LEP 2015) contains 
no such consideration or requirement. Clause 5.10(2)(a)(i) provides the 
opportunity to demolish a heritage item subject to cl 5.10(4) that requires, 
before granting consent, the Court must consider the effect of the 
proposed development on the heritage significance of the heritage item. 
This assessment has been undertaken and found that the former 3M 
building has little if any, heritage significance. 

79   Mr Hemmings also submits that it is not the role of Mr McDonald to “go 
behind” the listing of the former 3M building in Sch 5. This also must be 
rejected as Mr McDonald simply carried out the task required by cl 5.10(4) in 
assessing the heritage significance of the heritage item using the accepted 
criterion in Assessing Heritage Significance. 

35 The learned Commissioner then dealt again with Tree 135, confirming (at [87]) 

his interim finding (at [91] of the first decision). 

36 He concluded (at [88]) that there was “no reason why (sic) development 

consent should not be granted”, and proceeded to make orders accordingly. 

37 I turn now to set out the various legislative and other provisions relevant to this 

appeal, some of which have already been mentioned. 



Legislative Scheme 
The Court Act 

38 Section 17 of the Court Act relevantly provides: 

17   Class 1—environmental planning and protection appeals 

The Court has jurisdiction (referred to in this Act as “Class 1” of its jurisdiction) 
to hear and dispose of the following: 

... 

(d)   appeals, objections and applications under sections 75K, 75L, 
75Q, 75W (5), 95A, 96, 96A, 97, 97AA, 98, 98A, 109K, 121ZK, 121ZM, 
121ZS and 149F of the [EPA Act]. 

39 Section 38 provides: 

38   Procedure 

(1)   Proceedings in Class 1, 2 or 3 of the Court’s jurisdiction shall be 
conducted with as little formality and technicality, and with as much expedition, 
as the requirements of this Act and of every other relevant enactment and as 
the proper consideration of the matters before the Court permit. 

(2)   In proceedings in Class 1, 2 or 3 of the Court’s jurisdiction, the Court is 
not bound by the rules of evidence but may inform itself on any matter in such 
manner as it thinks appropriate and as the proper consideration of the matters 
before the Court permits. 

(3)   Subject to the rules, and without limiting the generality of subsection (2), 
the Court may, in relation to proceedings in Class 1, 2 or 3 of the Court’s 
jurisdiction, obtain the assistance of any person having professional or other 
qualifications relevant to any issue arising for determination in the proceedings 
and may receive in evidence the certificate of any such person. 

(4)   In proceedings in Class 1, 2 or 3 of the Court’s jurisdiction, the Court may, 
in respect of a matter not dealt with by this Act or the rules, give directions as 
to the procedure to be followed at or in connection with the hearing. 

(5)   In this section, a reference to the Court includes a reference to the 
Commissioner or Commissioners directed under section 36 to hear and 
dispose of proceedings. 

40 Section 39 provides the Court with the power to hear appeals within Class 1 of 

its jurisdiction: 

39   Powers of Court on appeals 

(1)   In this section, appeal means an appeal, objection, reference or other 
matter which may be disposed of by the Court in proceedings in Class 1, 2 or 
3 of its jurisdiction. 

(2)   In addition to any other functions and discretions that the Court has apart 
from this subsection, the Court shall, for the purposes of hearing and disposing 
of an appeal, have all the functions and discretions which the person or body 
whose decision is the subject of the appeal had in respect of the matter the 
subject of the appeal. 



(3)   An appeal in respect of such a decision shall be by way of rehearing, and 
fresh evidence or evidence in addition to, or in substitution for, the evidence 
given on the making of the decision may be given on the appeal. 

(4)   In making its decision in respect of an appeal, the Court shall have regard 
to this or any other relevant Act, any instrument made under any such Act, the 
circumstances of the case and the public interest. 

(5)   The decision of the Court upon an appeal shall, for the purposes of this or 
any other Act or instrument, be deemed, where appropriate, to be the final 
decision of the person or body whose decision is the subject of the appeal and 
shall be given effect to accordingly. 

... 

(7)   The functions of the Court under this section are in addition to and not in 
derogation from any other functions of the Court. 

... 

41 Section 56 provides: 

56   Nature of decision of the Court 

Except as provided: 

(a)   by Division 2, in relation to proceedings in Class 1, 2, 3, 4 or 8 of the 
Court’s jurisdiction, or 

(b)   by the Criminal Appeal Act 1912, in relation to proceedings in Class 5, 6 
or 7 of the Court’s jurisdiction, 

a decision of the Court shall be final and conclusive. 

42 Section 56A relevantly provides: 

56A   Class 1, 2, 3 and 8 proceedings—appeals to the Court against 
decisions of Commissioners 

(1)   A party to proceedings in Class 1, 2, 3 or 8 of the Court’s jurisdiction may 
appeal to the Court against an order or a decision of the Court on a question of 
law, being an order or a decision made by a Commissioner or Commissioners. 

(2)   On the hearing of an appeal under subsection (1), the Court shall: 

(a)   remit the matter to the Commissioner or Commissioners for 
determination by the Commissioner or Commissioners in accordance 
with the decision of the Court, or 

(b)   make such other order in relation to the appeal as seems fit. 

(3)   Notwithstanding subsection (1), an appeal shall not lie to the Court under 
that subsection in respect of a question of law that has been referred to, and 
determined by, a Judge pursuant to section 36. 

43 Section 97B of the Court Act is relevant to the respondent’s Cross-Appeal: 

97B   Costs payable if amended development application filed 



(1)   This section applies to proceedings if the Court, on an appeal by an 
applicant under section 97 allows the applicant to file an amended 
development application (other than to make a minor amendment). 

(2)   In any proceedings to which this section applies, the Court must make an 
order for the payment by the applicant of those costs of the consent authority 
that are thrown away as a result of amending the development application. 

(3)   The regulations may provide for circumstances in which subsection (2) 
does not apply. 

(4)   This section has effect despite the provisions of any other Act or law. 

The EPA Act 

44 Section 83(4) of the EPA Act should be noted: 

83   Date from which consent operates 

... 

(4)   If a determination is made by refusing consent or if an application is taken 
by section 82 to have been so determined, and the decision on the appeal 
made pursuant to section 97 in respect of that determination has the effect of 
granting consent, the decision is taken to be a consent granted under this 
Division and that consent is effective and operates from the date of that 
decision. 

The LEP 

45 The savings provision in the LEP states: 

1.8A   Savings provision relating to development applications 

If a development application has been made before the commencement of this 
Plan in relation to land to which this Plan applies and the application has not 
been finally determined before that commencement, the application must be 
determined as if this Plan had not commenced. 

... 

46 The objectives in cl 5.10(1) of the LEP include “to conserve the heritage 

significance of heritage items and heritage conservation areas, including 

associated fabric, settings and views”. 

47 Clause 5.10(2)(a)(i) provides that: 

(2)   Requirement for consent 

Development consent is required for any of the following: 

(a)   demolishing or moving any of the following or altering the exterior 
of any of the following (including, in the case of a building, making 
changes to its detail, fabric, finish or appearance): 

(i)   a heritage item, 

… 



48 Clause 5.10(4) provides that: 

The consent authority must, before granting consent under this clause in 
respect of a heritage item or heritage conservation area, consider the effect of 
the proposed development on the heritage significance of the item or area 
concerned. This subclause applies regardless of whether a heritage 
management document is prepared under subclause (5) or a heritage 
conservation management plan is submitted under subclause (6). 

49 The term “heritage significance” is defined to mean “historical, scientific, 

cultural, social, archaeological, architectural, natural or aesthetic value”. 

50 Clause 5.10(10) contains incentive provisions: 

(10)   Conservation incentives  

The consent authority may grant consent to development for any purpose of a 
building that is a heritage item or of the land on which such a building is 
erected, or for any purpose on an Aboriginal place of heritage significance, 
even though development for that purpose would otherwise not be allowed by 
this Plan, if the consent authority is satisfied that: 

(a)   the conservation of the heritage item or Aboriginal place of 
heritage significance is facilitated by the granting of consent, and 

(b)   the proposed development is in accordance with a heritage 
management document that has been approved by the consent 
authority, and 

(c)   the consent to the proposed development would require that all 
necessary conservation work identified in the heritage management 
document is carried out, and 

(d)   the proposed development would not adversely affect the heritage 
significance of the heritage item, including its setting, or the heritage 
significance of the Aboriginal place of heritage significance, and 

(e)   the proposed development would not have any significant adverse 
effect on the amenity of the surrounding area. 

Section 56A Principles 
51 I summarized the well settled principles for the determination of s 56A appeals, 

in my judgment in Botany Bay City Council v Botany Development Pty Ltd (No 

2) [2015] NSWLEC 55, in these terms (at [5]): 

(a)   the appeal is limited to a question of law, and not concerned with errors of 
fact; 

(b)   the error of law must be identified by the Appellant, and shown to be of a 
sufficiently material character as to vitiate the entirety of the Commissioner’s 
decision; 

(c)   the Commissioner’s reasons must be adequate, but should not be 
examined with a “fine tooth comb” in an endeavour to discover error; and 



(d)   the Court is not to take an overly critical or “pernickety”, legalistic 
approach in examining the Commissioner’s decision, as if it were written by a 
lawyer. 

52 Those principles were re-stated more fully by Pepper J, in Tanious v Georges 

River Council (“Tanious”) [2016] NSWLEC 142, in these terms (at [10], 

citations omitted): 

(a)   first, the appeal is only concerned with errors or questions of law and not 
questions of fact ...; 

(b)   second, an overly critical examination of the Commissioner’s decision for 
relevant error should not be employed ... The Commissioner’s reasons for the 
decision must therefore be read as a whole and considered reasonably. A 
“verbal slip or infelicity of expression does not necessarily warrant drawing and 
(sic) inference of an error of law” ...; 

(c)   third, the Commissioner must give adequate reasons for her decision. 
This means that she must refer to evidence that is important or critical to the 
determination of the principal or central issues in the case ... This does not 
mean, however, that every argument advanced by a party in support of these 
issues must be considered by the Commissioner or reasons given for 
accepting or rejecting it ...; 

(d)   fourth, and as corollary to the principle above, if the decision of the 
Commissioner reveals an error on a question of law, the decision is only 
vitiated if the error is material to the decision made ...; and 

(e)   fifth, an error will not be material to the decision if the matter complained 
of on appeal was a matter that was not the subject of submissions made to the 
Commissioner below in a way that called for a reasoned consideration of that 
matter ... A party is bound by the way it conducted its case at the hearing … 

Consideration 

53 In the competing submissions there was much discussion about the fairly 

unique nature of this Court. 

54 As Spigelman CJ said, in Port Stephens Council v Jeffrey Sansom (2007) 156 

LGERA 125; [2007] NSWCA 299, this Court has imposed upon it by statute a 

particular “combination of functions ... It is, simultaneously, both a court of law 

and an administrative tribunal. The determination of whether or not a particular 

development is prohibited, particularly when decided as a preliminary question, 

bears the character of ordinary litigation in a court. The determination of a 

development application by way of a process of merits review is an 

administrative tribunal function ...”. 

55 His Honour continued (at [52]): 



... Although a judicial officer exercising a merits review jurisdiction stands in 
the shoes of the primary decision-maker, s/he cannot behave in the same 
ways as an administrator. A court is required to manifest a high level of 
impartiality, independence and consistency in its decision-making. 

56 He noted (in [66]) that the Court Act provides, inter alia: 

That, in appeals to the Court in Class 1, 2 or 3, that the Court has all of the 
functions and discretions of the person from whose decision the appeal is 
brought and that such an appeal is by way of rehearing on fresh evidence, if 
permitted, and any decision is deemed to be the final decision of the person 
from whose decision the appeal has been brought (s39). 

57 The Chief Justice added (at [73]): 

One of the critical differences between ordinary civil litigation and planning 
appeals is the absence of a reciprocal relationship between the interests of the 
parties. They are not, or should not be, adversaries in the sense that can be 
said of the usual kind of civil litigation in courts. 

58 I gladly adopt the Chief Justice’s remarks, and, against that background, there 

are four questions to be resolved in deciding the present appeal: 

(1) Was the Commissioner’s approach to dealing with this case based on 
an erroneous understanding or application of what he had the power to 
do in taking what is known as an “amber light” approach to this Class 1 
appeal? 

(2) Did the Commissioner deal appropriately with heritage questions, in 
terms of cl 5.10 of the LEP? 

(3) Was the Commissioner’s approach to the issue of Tree 135 legally 
“reasonable”? 

(4) The cross-appeal? 

59 I shall now turn to consider those four questions, in that order. 

The “Amber Light” approach 

60 I do not accept that the Commissioner’s first decision was effectively to refuse 

the DA. It is very clear from his judgments that, having some residual concerns 

about the appeal, he intended and/or purported to adopt the so-called “amber 

light” approach. 

61 That approach has no statutory basis, but it is a “practice”, if not a “policy” 

established and circumscribed by a series of decisions of the Court. Applied 

appropriately it does not offend the principle of finality, nor any principles 

underlying the Civil Procedure Act 2005 regarding the “just quick and cheap” 

disposition of proceedings. 



62 It was pioneered by Moore J when His Honour was a commissioner (and later 

Senior Commissioner) of the Court, but it has been considered and endorsed 

by several judges of the Court, as well as Moore J, including but not only the 

Chief Judge and myself. 

63 I surveyed in detail the relevant authorities in Luxe Manly Pty Limited v 

Northern Beaches Council (“Luxe”) [2016] NSWLEC 156. 

64 The question in the s 56A appeal in Luxe was the correctness of a 

commissioner’s exercise of her discretion to not adopt such an approach. The 

respondent Council in that case rejected the description of the approach as a 

“policy”. I think it is, indeed, a court “policy”, but I am content to use the word 

“approach”. 

65 The approach involves (Luxe at [16]) delivery of an interim judgment, which 

falls short of outright refusal of the appeal, but indicates elements of concern in 

the application which could be amended, such that the appeal could be upheld 

and an approval granted. 

66 As the Chief Judge said in Marinkovic v Rockdale City Council (“Marinkovic”) 

(2007) 151 LGERA 385; [2007] NSWLEC 71 (at [22]-[26] – emphasis mine): 

22   There should be a capacity for an applicant in class 1 proceedings before 
the Court to amend its application to respond to evidence, including evidence 
of a court appointed expert, and to address concerns of the court that is 
hearing the appeal. A respondent council should expect that an applicant 
might need to respond in this way. That is to say, such amendments should 
be seen to be part of the usual process of conducting a class 1 appeal in 
this Court. The mere making of an amendment is not by itself a circumstance 
that always makes it fair and reasonable to make an order for costs. 

23   Of course, there must be some limit placed upon this capacity to 
respond to evidence and to the Court’s concerns by means of an amendment. 
... 

... 

26   ... there must be some capacity for an applicant to respond to the 
evidence and the concerns of the Court. This should be seen as part of the 
usual conduct of proceedings. Where making that amendment does lead to 
costs thrown away, then there may be some justification for making an order ... 

67 In adopting the amber light approach, the Court “must have regard to, among 

other things, the public interest”: per Biscoe J in Maxnox Pty Limited v 

Hurstville City Council (“Maxnox”) (2006) 145 LGERA 373; [2006] NSWLEC 

146, at [57]. 



68 In several cases since Marinkovic, Moore J (as Senior Commissioner) 

“developed” the approach, and provided guidance to his colleagues as to its 

use, in an effort to achieve “the best community outcome” (Maxnox at [57]). His 

Honour made the following comments (in those of his cases cited by me in 

Luxe): 

(i) In Ali v Liverpool City Council (“Ali”) [2009] NSWLEC 
1327, at [120]-[121]: 

120   ... This [“amber light”] approach says that, if a proposal is not appropriate 
to be given approval in the form being considered but, with minor and 
identifiable amendments consistent with the application before the Court, it 
would be capable of approval, the Court should make a determination: 

•   setting out the changes that are required to render the proposal 
acceptable; 

•   requiring the applicant to make those changes, whether by 
preparation of amended plans or by Court imposed conditions settled 
between the parties; and 

•   when such modifications are incorporated (thus rendering the 
proposal acceptable), approval should be given to the amended 
proposal. 

121   In this case, a number of modifications emerging from the objectors’ 
evidence and the concurrent evidence given by the town planners led to a 
number of propositions being put to Mr Ayling for the applicant to consider. 
These propositions were not put on any basis to indicate that I had already 
formed any conclusion concerning the overall merits of the proposal but were 
merely put in response to comparatively minor matters raised where these 
matters appeared, to me, both to have merit warranting consideration and 
being of comparatively easy scope to address. 

(ii) In The Benevolent Society v Waverley Council 
(“Benevolent”) [2010] NSWLEC 1082 , at [66]-[67]: 

66   It has been the consistent approach of the Court, over recent years in 
development appeal proceedings, to assess proposals on what has been 
described as an “amber light” basis. This approach means that the Court not 
only considers the question of whether the proposal should be approved in the 
form that is before the Court but also asking whether the proposal is capable 
of approval, with specified modifications imposed by the Court, within the 
scope of the present proceedings. It is in that fashion that I approach the 
present appeal. 

67   Indeed, consistent with this approach, during the course of the expert 
evidence in all three disciplines – planning, heritage and arboriculture – that I 
tested a number of “what if?” propositions on those experts. Such propositions 
were put not on the basis that I had reached even any tentative conclusions 
concerning any aspect of the proposal but in order to explore whether there 
were any modifications to the proposal that would cause the council to indicate 
that an acceptable design had been achieved if such modifications were to be 
adopted by the Society. 



(iii) In Riordans Consulting Surveyors Pty Limited v Lismore 
City Council [2010] NSWLEC 1333, at [27]-[31]: 

27   I have approached my consideration of the issues in these proceedings by 
adopting the “amber light approach” now taken in merit proceedings in the 
Court. 

28   This approach has me first ask myself this initial question – “On the 
merits, is the application capable of being approved as applied for?” If this 
question is answered in the affirmative, I must then proceed to approve the 
proposal. 

29   If I were to conclude that it is not capable of being approved as applied 
for, I do not automatically refuse the proposal. In the alternative to refusal, I 
then proceed to address a second question – “Is the proposal capable of being 
given development consent within the scope of the present application but with 
amendments or changes that are defined by me with sufficient precision as to 
be incorporated in either plans or in conditions of consent?” 

30   If this second question is answered in the affirmative, I should then 
proceed to specify the amendments or changes; require their incorporation in 
the proposal; and approve the proposal as so modified. 

31   However, if this second question is answered in the negative, I am obliged 
to proceed to reject the proposal and dismiss the appeal. 

(See also Champions Quarry Pty Limited v Lismore City Council [2011] 
NSWLEC 1124, at [148]-[151]) 

69 Biscoe J noted, in 2010 in Stanton Dahl Architects v Penrith City Council [2010] 

NSWLEC 156, that the approach was by then being “consistently adopted”, 

and that it was “facilitative”, providing guidance to the parties on a way forward. 

70 Pain J said in Riverstone Parade Pty Limited v Blacktown City Council 

(“Riverstone”) [2015] NSWLEC 137, at [38]: 

... A commissioner not giving an “amber light” to a development application 
before him or her does not give rise to a question of law. Whether such an 
approach is adopted is a matter of merit which must be weighed up by a 
commissioner in the exercise of his or her function as a consent authority 
under the Court Act. 

71 In 2016, in Luxe, I summarised the then situation with the approach in these 

terms (at [33]-[38], and [71]): 

33   Sometimes the bench takes the initiative, and sometimes a party requests 
the opportunity, usually as a backup position, secondary to its primary claim 
that its proposal should be accepted. 

34   ... the question of its appropriateness is a “discretionary exercise”, for 
which there is “absolutely no mandate, nor any statutory basis”. 

35   The bench must be not persuaded to approve the application in its current 
form, but the suggested amendments must not significantly alter that proposal 
– they must be “minor and identifiable amendments, consistent with the 



application before the court; ... they must have merit warranting consideration 
and being of comparatively easy scope to address” (Ali, at [120]). 

36   They may, but not necessarily should, render the proposal before the 
Court acceptable to the respondent consent authority (Benevolent, at [67], Ali, 
at [286]). 

37   The present applicant claims that the Court has established the approach 
as its “clear policy”, but the respondent does not concede it that status. It was, 
however, an approach taken with some consistency in the 2000s, and the 
Chief Judge was happy to say nine years ago that its consideration had 
evolved in the Court’s management of Class 1, and may, in appropriate cases, 
be seen as “part of the usual conduct of those proceedings” (Marinkovic, at 
[26]). 

38   As Pain J says, it is a merit matter (Riverstone, at [38]). Of itself, declining 
to do it is, therefore, not an error of law, but doing it on the Court’s own motion 
could involve a denial of procedural fairness and constitute an error of law. 

... 

71   In applying the “amber light”, the Court is exercising a discretion to grant 
implicit applications for adjournment and amendment. The potential 
amendments must be defined with “sufficient precision”. 

72 At around the same time as I decided Luxe, Moore J, in ABAX Contracting Pty 

Limited v The Hills Shire Council [2016] NSWLEC 105, expressed (at [73]-

[74]), in the context of the case then before him, his concern “that exploration 

of such an approach might not be appropriate as such a change could not be 

accommodated as an amber light outcome from the present proceedings”, and 

determined that the changes there proposed as “necessary for such a 

development approach to the site were so substantial that a fresh development 

application would be required”. 

73 Clearly the approach is not universally appropriate, and each case must be 

considered on its own facts and merits. 

74 In the present matter I can find no error of law in the learned Commissioner’s 

approach to the disposition of the Class 1 appeal by way of an “amber light” 

approach. 

75 In the first decision, he gave detailed explanations of his concerns with the DA 

before him, and provided the applicant with the opportunity to amend, in order 

to address those concerns. 

76 That first decision was clearly “interim findings”, but the appellant has taken, 

erroneously, a “fine tooth comb” approach to it (see [51](c) above). 



77 The Commissioner clearly indicated what was required so as not to infringe the 

requirement that the Court not then be asked to approve a significantly different 

development (see Maxnox, at [58]-[59]). 

78 The amendments made in response to the adoption of the “amber light” 

approach were (as submitted by Bunnings, at par 40, and consistent with par 

[109] of the first decision – see [22] above) “constrained to the following 

discrete alterations: 

(1)   compliance with the 20m setback, 

(2)   comprehensive landscaping of the 20m setback. 

(3)   details of signage that are relatively discrete, 

(4)   the absence of outside storage areas that can be viewed from the public 
domain, and 

(5)   an architectural design that provides interest and an attractive 
appearance from the public domain.” 

79 The first decision, said by the Council to infect all later judgments, cannot fairly 

be described as either a (constructive) “refusal” or as “advice”. Nor can it be 

said that the later decisions suffer from any such “infection”. I also find 

unhelpful the Council’s attempt to compare the “amber light” approach with 

cases on “liberty to apply”. 

80 I, therefore, reject the appeal brought on the “amber light” ground, and turn 

now to the appeal arguments concerning heritage. 

The heritage issue 
81 Clause 5.10(4) of the LEP ([48] above) required the Commissioner, in terms, to 

consider the effect of the proposal by Bunnings on the “heritage significance” 

(defined in [49] above) of the former 3M Building, which had been listed as a 

heritage item in Sch 5 in the LEP. 

82 Bunnings’ proposal involved complete demolition of that building, and action 

which would remove all heritage significance from that heritage item. However, 

cl 5.10(4) required a consideration by the Commissioner of what the heritage 

significance of the item actually was, a matter, as the respondent correctly 

submits (par 53), not determined, necessarily or conclusively, merely by its 

listing as a heritage item, albeit following a “justification” process (Council subs 

par 82). 



83 Both parties appear to accept that, in carrying out the requirement of cl 5.10(4), 

a consideration of the objectives listed in cl 5.10(1) is required – the Council 

says (subs par 77) that that is the starting point, but Bunnings say (subs 

par 52) that it is not necessarily the starting point, but an important 

consideration. 

84 In his final decision (at [71]), the learned Commissioner noted that: 

… there is no operative clause that requires that the objectives must be taken 
into consideration of a development application. Again, more specific and 
probably more effective requirements are available in cl 5.10(4). 

85 The Commissioner set out in his first decision the competing assessments 

provided by the parties’ respective heritage experts, and, based on his 

consideration of that evidence, arrived at his own assessment of “heritage 

significance”, using the same criteria as employed by the experts. He 

concluded (at [81]) that the Bunnings proposal had “little if any, heritage 

significance, and as such the demolition of the former 3M building can be 

supported”. 

86 Having conducted his “final” hearing, he found (at [77]) no new evidence which 

would cause him to change his “interim” view of its heritage significance. 

87 In terms of cl 5.10(4), it is clear that the Commissioner fully understood the 

issues and his function. (See Southon & Ors v Gordon Plath on behalf of the 

Department of Environment and Climate Change (2010) 181 LGERA 352; 

[2010] NSWCCA 292, at [79].) He considered the effect of the proposal on the 

heritage item, and, in doing so, accorded a measure of heritage significance to 

that item, albeit at the lowest end of the “significance” spectrum, a question and 

finding of fact. He then weighed that finding against other merits of the 

proposal in coming to his conclusion to allow the appeal with conditions. 

88 On the issue of the weight that, the appellant submits, should be given to the 

former 3M building, due to its listing in Sch 5 of the LEP, I agree with the 

Commissioner’s final decision (at [78]): 

Mr Hemmings ... submits that weight should be given to the existence of the 
listing of the former 3M building in Sch 5 of LEP 2015 by the council. This 
submission must be rejected. Clause 5.10 (or any part of LEP 2015) contains 
no such consideration or requirement. Clause 5.10(2)(a)(i) provides the 
opportunity to demolish a heritage item subject to cl 5.10(4) that requires, 



before granting consent, the Court must consider the effect of the proposed 
development on the heritage significance of the heritage item. This 
assessment has been undertaken and found that the former 3M building has 
little if any, heritage significance. 

89 That factual finding is not amenable to s 56A. 

90 The appellant Council also submits that, due to the existence of cl 5.10(10) 

([50] above), permitting a wider range of uses to be explored where a heritage 

item is conserved, the Commissioner should have considered whether any 

alternatives to the commercial development proposed by Bunnings, involving 

maintaining the former 3M building, were possible. 

91 Since cl 5.10(10) allows for a variety of wider uses, Council submits that the 

Commissioner erred in taking into consideration the financial burden on the 

owner associated with repair or reconstruction of a heritage item as opposed to 

demolition. Council, however, accepts that any financial burden on an owner is 

at least a “permissive consideration”. 

92 Clause 5.10(10) provides for “Conservation incentives”. It does not widen the 

range of mandatory considerations, as the appellant suggests. 

93 I agree with the respondent that the feasibility of upgrading the building and 

finding an office tenant is a relevant financial burden on the land owner. 

Evidence of those expenses was actually before the Commissioner (Appeal 

Book, tab 15, pp502-504, and tab 16, p650). 

94 The Commissioner weighed that evidence – again a matter of fact, not 

amenable to s 56A – and it was relevant to his decision. (See Helou v 

Strathfield Municipal Council (2006) 144 LGERA 322; [2006] NSWLEC 66, at 

[46].) 

95 I find no error of law in the Commissioner’s consideration of the heritage 

issues. 

96 I turn, therefore, to the major landscape issue, the threat to Tree 135. 

Tree 135 

97 The appellant claims that the Commissioner failed to meet the requirement of 

legal reasonableness in the decision he made, on the basis of expert evidence, 



to allow the removal of Tree 135 in the implementing of his consent to 

Bunnings’ proposal. 

98 These, again, were factual or merit considerations (see AB tab 37), and the 

appellant has not demonstrated any error or law on the Commissioner’s part. 

These are questions of balancing the various relevant considerations. 

99 The respondent relevantly quoted (par 68) a little of what Clarke JA said in 

Randwick Municipal Council v Manousaki (1988) 66 LGRA 330, as part of His 

Honour’s excellent analysis at 333-334: 

… On the other hand perverse or unreasonable findings of fact do not 
constitute errors of law … even if the reasoning whereby a court or tribunal 
reached its conclusion of fact were demonstrably unsound this would not 
amount to an error of law. 

100 The challenge on this ground also fails. 

101 I turn then, lastly, to the fourth issue, the cross-appeal. 

The Cross-Appeal 

102 I again note that, on 1st August 2017, Bunnings filed with the Court a Cross-

Appeal essentially in these terms (see [11]-[12] above): 

If the Court ... finds that the Commissioner erred at law in granting leave to rely 
upon amended plans, the Cross-Claimant cross-appeals from that part of the 
order ... made on 5 December 2016 (Amended Plans Decision) which 
requires the Cross-Claimant to pay costs pursuant to s97B of the [EPA Act] ... 

103 I have not so found, so the issue raised in the cross-appeal requires no action. 

104 The cross-appeal may and will be dismissed, with no order as to costs. 

Costs 
105 In s 56A appeals costs follow the event (Tanious). The appellant will, therefore, 

be ordered to pay the respondent’s costs of the appeal. 

Orders 
106 The Court orders that: 

(1) The Council’s appeal under s 56A is dismissed. 

(2) The Appellant is to pay the Respondent’s costs of the appeal, on a 
party-party basis, as agreed or assessed. 

(3) The Respondent’s cross-appeal is dismissed, with no order as to costs. 



(4) Exhibit R1, the Appeal Books, and the bundles of authorities may be 
returned. 

********** 

 
 
DISCLAIMER - Every effort has been made to comply with suppression orders or statutory 
provisions prohibiting publication that may apply to this judgment or decision. The onus remains on 
any person using material in the judgment or decision to ensure that the intended use of that 
material does not breach any such order or provision. Further enquiries may be directed to the 
Registry of the Court or Tribunal in which it was generated. 
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